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PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after notice 
and hearing or opportunity for hearing have been given. These 
decisions do not include rules and regulations of general applica- 
bility which are required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S.C. 1952 ed. 601 et seq.), the Com- 
modity Exchange Act (7 U.S.C. 1952 ed. Chapter 1), the Grain 
Standards Act (7 U.S.C. 1952 ed. 71 et seq.), the Packers and 
Stockyards Act, 1921 (7 U.S.C. 1952 ed. 181 et seq.), the Perish- 
able Agricultural Commodities Act, 1930 (7 U.S.C. 1952 ed. 
499a et seq.), and the United States Warehouse Act (7 U.S.C. 
Chapter 10). 


The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions.” They may 
be cited by giving the volume and page, for illustration, thus: 1 
A. D. 472 (1942). It is unnecessary to cite the docket or decision 
number. Prior to 1942 the Secretary’s decisions were identified by 
docket and decision numbers, for example, D-578; S. 1150. Such 
citation of a case in these volumes generally indicates that the 
decision is not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws ad- 
ministered by the Department will be published herein. 


III 
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AGRICULTURE DECISIONS 
BEFORE THE SECRETARY OF AGRICULTURE 
UNITED STATES DEPARTMENT OF AGRICULTURE 


STAY ORDER VACATED 
(No. 5568) 


In re THE LAWSON MILK COMPANY. AMA Docket No. 75-52. 
Order issued August 6, 1958, by Thomas J. Flavin, Judicial 
Officer. 


(No. 5569) 


In re FELDSTEIN PRODUCE COMPANY, FULTON PRODUCTS COR- 
PORATION, ALBERT FELDSTEIN, MEYER GETZ OR MICHAEL GETZ, 
ARANESS CORPORATION, BECKER BROKERAGE COMPANY, AND 
WoopsTock, INC. CEA Docket No. 83. Decided August 25, 
1958. 


Incorrect Records—Suspension of Registration— 
Denial of Trading Privileges—Consent Order 


Respondent Araness Corporation carried futures trades and positions on 
its books and records and entered into commodity futures transactions 
in the name of respondent Meyer Getz when it knew that such trans- 
actions and positions were owned and controlled by respondent Albert 
Feldstein. Respondent Araness Corporation consented to the entry of 
an order suspending its registration as a commission merchant and 
denying it trading privileges on all contract markets for a specified 
period. 


Mr. Benj. M. Holstein, for Commodity Exchange Authority. Mr. C. B. 
Hankel, Jr., of Chicago, Illinois, for respondent Araness Corporation. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Commodity Ex- 
change Act (7 U.S.C. 1952 ed., Chapter 1), instituted by a 
complaint and notice of hearing issued under section 6(b) of 
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the act (7 U.S.C. 1952 ed., § 9) by the Assistant Secretary of 
Agriculture on May 9, 1958. 

Respondent Araness Corporation is a registered futures com- 
mission merchant under the Commodity Exchange Act. It is 
one of seven respondents in this proceeding. The complaint 
alleges that during the period October 19, 1956, through June 
11, 1957, the said respondent carried egg futures trades and 
positions on its books and records in the name of Meyer Getz, 
also a respondent herein, whereas in truth and in fact and as 
respondent Araness Corporation knew, such trades and posi- 
tions were owned and controlled by one Albert Feldstein, who 
is also a respondent. Based upon these allegations, the com- 
plaint charges that respondent Araness Corporation knowingly 
failed to evidence the said transactions and positions by a 
record in writing showing the true parties thereto, in wilful 
violation of section 4 of the act and section 1.387 of the regu- 
lations, and knowingly failed to keep books and records per- 
taining to such transactions in the form and manner required 
by the Secretary of Agriculture, in wilful violation of section 
4(g) of the act and section 1.35 of the regulations. 

No hearing has been held with respect to any of the re- 
spondents. On July 2, 1958, a consent order was issued against 
respondent Becker Brokerage Company, concluding the proceed- 
ing as against that respondent. On July 22, respondent Araness 
Corporation withdrew the answer which it had previously filed 
and submitted a stipulation under section 0.4(b) of the rules 
of practice, in which it admits the allegations in the complaint, 
asserts that it was unaware that its handling of the account in 
question was contrary to the act and the regulations, waives 
hearing, and consents to the entry of the order hereinafter set 
forth. 


FINDINGS OF FACT 


1. Respondent Araness Corporation, a corporation with 
offices and a place of business at 313 North Carpenter Street, 
Chicago, Illinois, is now and was at all times material herein a 
registered futures commission merchant under the Commodity 
Exchange Act and a clearing member of the Chicago Mercan- 
tile Exchange, a duly designated contract market under the 
Commodity Exchange Act. 


2. During the period October 19, 1956, through June 11, 
1957, respondent Araness Corporation carried commodity 
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futures trades and positions on its book and records and en- 
tered into commodity futures transactions on the Chicago 
Mercantile Exchange, in the name of respondent Meyer Getz, 
with knowledge of the fact that such transactions and positions 
were owned and controlled by respondent Albert Feldstein. 


CONCLUSIONS 


Section 0.4(b) of the rules of practice under the Commodity 
Exchange Act (17 CFR 0.4(b)) provides as follows: 


“(b) Consent order. At any time after the issuance of 
the complaint and prior to the hearing in any proceeding, 
the Secretary, in his discretion, may allow the respondent 
to consent to an order. In so consenting, the respondent 
must submit, for filing in the record, a stipulation or state- 
ment in which he admits at least those facts necessary to 
the Secretary’s jurisdiction and agrees that an order may 
be entered against him. Upon a record composed of the 
complaint and the stipulation or agreement consenting to 
the order, the Secretary may enter the order consented to 
by the respondent, which shall have the same force and 
effect, as an order made after oral hearing.” 

Respondent Araness Corporation has admitted the facts alleged 
against it in the complaint and they have been adopted as the 
findings of fact in this proceeding. Such facts establish the 
Secretary’s jurisdiction. 

Under section 4 of the Commodity Exchange Act (7 U.S.C., 
1952 ed., §6), a futures commission merchant is required to 
maintain a written record showing the true parties to any 
futures contract which he executes or confirms on a customer’s 
behalf. In re Irving Weis and Company, et al., 7 A.D. 180, 
affirmed, Irving Weis and Company Vv. Brannan, 171 F. 2d 232 
(2d Cir. 1948). 


Section 1.87 of the regulations under the act (17 CFR 1.37) 
spells out this requirement with particularity. It provides, in 
part: 


“§ 1.37 Customer’s name, address, and occupation re- 
corded; record of guarantor or controller of account. Each 
futures commission merchant and each member of a con- 
tract market shall keep a record in permanent form which 
shall show for each commodity futures account carried by 
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him the true name and address of the person for whom 
such account is carried * * *”, 


Section 1.35 of the regulations, as amended (17 CFR, 1957 
Supp., 1.85), provides, in part, as follows: 


“§ 1.85 Records of cash commodity and futures trans- 
actions — (a) Futures commission merchants and members 
of contract markets. Each futures commission merchant 
and each member of a contract market shall keep full, 
complete, and systematic records of all commodity futures 
transactions and cash commodity transactions, made by or 
through him, on or subject to the rules of a board of 
trade. * * 9”. 


Section 4(g) of the act (7 U.S.C. 1952 ed., § 6(g)) subjects 
the registration of a futures commission merchant to suspension 
or revocation for failure to keep the books and records per- 
taining to the transactions of customers in “the form and 
manner required by the Secretary of Agriculture.” 


When respondent Araness Corporation carried an account 
and entered into futures transactions in the name of Meyer 
Getz with knowledge of the fact that such account and such 
transactions belonged to and were controlled by Albert Feld- 
stein, it clearly violated the above sections of the act and the 
regulations. The respondent claims that it was unaware of the 
illegality of its procedure. This is not a valid defense. The 
necessary requirements are fully set forth in the act and the 
regulations, and it was incumbent upon the respondent, as a 
futures commission merchant authorized to handle transactions 
for customers, to acquaint itself with these requirements and 
to observe them. Failure to do so compels the conclusion that 
these violations were wilful. 

The complainant has filed a recommendation which recites 
that it has carefully considered the stipulation and the terms 
of the order to which the said respondent proposes to consent. 
It is the opinion of the complainant that the sanction contained 
in the proposed order would be adequate, and that the entry of 
such an order without further proceedings would constitute a 
satisfactory disposition of this case as against the said re- 
spondent, serve the public interest, and effectuate the purposes 
of the Commodity Exchange Act. The complainant, therefore, 
recommends that the stipulation and waiver be accepted and 
that the proposed order be issued. It is so concluded. 
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ORDER 


The registration of respondent Araness Corporation as a 
futures commission merchant is hereby suspended for a period 
of 30 days, effective September 15, 1958, and all contract 
markets are hereby directed to refuse all trading privileges to 
the said Araness Corporation for said period of 30 days, PRO- 
VIDED, HOWEVER, that only the first ten (10) days of the 
said period of suspension of registration and refusal of trading 
privileges shall become effective as of the said effective date, 
and that the final twenty (20) days of said period of suspension 
of registration and refusal of trading privileges shall not be- 
come effective unless, after complaint, notice, and hearing in 
accordance with established procedure, respondent Araness Cor- 
poration should be found to have violated the Commodity Ex- 
change Act within one year from the date of entry of this 
order, in which event the Secretary of Agriculture may, with- 
out further notice to respondent Araness Corporation, issue a 
supplemental order making effective forthwith the twenty (20) 
day remainder of the said period of suspension of registration 
and refusal of trading privileges. 


A copy of this decision and order shall be served upon the 
said respondent and upon each contract market. 


(No. 5570) 


In re FELDSTEIN PRODUCE COMPANY, FULTON PRODUCTS COR- 
PORATION, ALBERT FELDSTEIN, MEYER GETZ OR MICHAEL GETZ, 
ARANESS CORPORATION, BECKER BROKERAGE COMPANY, AND 
WoopstocK, INC. CEA Docket No. 83. Decided August 29, 
1958. 


Violation of Reporting Requirements— 
Denial of Trading Privileges— 
Consent Order 


Respondents Feldstein Produce Company, Fulton Products Corporation, 
Albert Feldstein, and Meyer Getz or Michael Getz consented to an 
order requiring all contract markets to refuse them trading privileges 
for 60 days. 


Mr. Benj. M. Holstein, for Commodity Exchange Authority. Mr. M. S. 
Gordon, of Chicago, Illinois, for the four respondents. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Commodity Ex- 
change Act (7 U.C.S., 1952 ed., Chapter 1) instituted by a 
complaint and notice of hearing under section 6(b) of the act 
(7 U.S.C., 1952 ed., § 9), by the Assistant Secretary of Agri- 
culture on May 9, 1958. 


Respondents Feldstein Produce Company and Fulton Prod- 
ucts Corporation are corporate entities, and respondents Albert 
Feldstein and Meyer Getz or Michael Getz are individuals. 
They constitute four of the seven respondents in this proceed- 
ing. Respondents Feldstein Produce Company and Albert Feld- 
stein are charged with failure to submit required reports con- 
cerning transactions in egg futures, in violation of section 4i 
of the act and the applicable sections of the regulations (Com- 
plaint, paragraphs VIII, IX; 7 U.S.C., 1952 ed., § 6i; 17 CFR 
5.10, 5.11, 5.12, 5.21); submitting false reports concerning 
transactions in egg futures, in violation of the same provisions 
(Complaint, paragraph X); and exceeding the maximum spec- 
ulative trading and position limits in violation of section 4a 
of the act and the order of the Commodity Exchange Commis- 
sion (Complaint, paragraphs XI, XII; 7 U.S.C., 1952 ed., § 6a; 
17 CFR, 1957 Supp., 150.5(a) (b)). Respondents Meyer Getz 
and Fulton Products Corporation are charged with submitting 
false reports to the Commodity Exchange Authority in violation 
of section 4i of the act and the applicable regulations (Com- 
plaint, paragraph XIII). 


As a basis for these charges the complaint alleges that re- 
spondent Albert Feldstein was the general manager of respond- 
ents Feldstein Produce Company and Fulton Products Cor- 
poration (Complaint, paragraph II); that all of the trading 
in question was by respondent Albert Feldstein or the Feld- 
stein Produce Company (Complaint, paragraph II); that the 
accounts in which the trading was done were carried by various 
brokers under the names of Albert Feldstein, Michael Getz, or 
the Fulton Products Corporation (Complaint, paragraph II); 
that the trades were financed by one or both of the above 
corporations (Complaint, paragraph II); and that respondents 
Getz and Fulton Products Corporation reported or caused some 
of the trades and positions to be reported to the Commodity 
Exchange Authority as being owned or controlled by respond- 
ents Getz or the Fulton Products Corporation whereas, in truth 
and in fact and as the said respondents knew, such trades and 
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positions were owned and controlled by respondent Albert Feld- 
stein (Complaint, paragraph XIII). 

No hearing has been held with respect to any of the seven 
respondents. On July 2, 1958, a consent order was entered 
against respondent Becker Brokerage Company, concluding the 
proceeding with respect to that respondent. On August 25, 
1958, a similar order was entered against respondent Araness 
Corporation. 


On August 21, 1958, respondents Feldstein Produce Com- 
pany, Fulton Products Corporation, Albert Feldstein, and Meyer 
Getz withdrew the answers which they had previously filed 
and submitted a joint stipulation under section 0.4(b) of the 
rules of practice under the Commodity Exchange Act (17 CFR 
0.4(b)), in which each of these four respondents admits the 
jurisdictional facts hereinafter set forth, waives hearing on the 
charges in the complaint, and consents to the entry of an order 
which would direct all contract markets to refuse all trading 
privileges to each of these four respondents for a period of 
sixty (60) days. 


FINDINGS OF FACT 


1. Respondents Feldstein Produce Company and Fulton 
Products Corporation are corporations with offices and a place 
of business at 942 West Fulton Market, Chicago, Illinois. Each 
of the said corporations is now and was at all times material 
herein engaged in the wholesale egg and poultry distributing 
business. 


2. Respondent Albert Feldstein, an individual whose busi- 
ness address is 942 West Fulton Market, Chicago, Illinois, was 
at all times material herein the general manager of respond- 
ents Feldstein Produce Company and Fulton Products Cor- 
poration. During the periods hereinafter specified, respondent 
Albert Feldstein traded substantially in egg futures on the 
Chicago Mercantile Exchange through several futures commis- 
sion merchants, including respondents Araness Corporation, 
Becker Brokerage Company, and Woodstock, Inc., in accounts 
listed variously under the names of Albert Feldstein, Michael 
Getz, or Fulton Products Corporation, and financed by funds 
furnished by respondent Feldstein Produce Company or Fulton 
Products Corporation, or both. All trades and positions in egg 
futures reported to the Commodity Exchange Authority by re- 
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spondent Albert Feldstein were reported as trades and posi- 
tions of Feldstein Produce Company. 


3. Respondent Meyer Getz, also known as Michael Getz, an 
individual whose business address is 942 West Fulton Market, 
Chicago, Illinois, was at all times material to this complaint 
the vice president of Fulton Products Corporation. 


4. The Chicago Mercantile Exchange is now and was at all 
times material herein a duly designated contract market under 
the Commodity Exchange Act. 


5. During the periods from October 18 through October 
23, 1956, from October 31 through November 2, 1956, from 
November 9 through November 14, 1956, from November 29 
through December 12, 1956, and from March 11 through June 
20, 1957, and also on December 14 and December 17, 1956, 
respondents Meyer Getz and Fulton Products Corporation re- 
ported or caused to be reported to the Commodity Exchange 
Authority trades or positions in egg futures on the Chicago 
Mercantile Exchange as being owned or controlled by them. 


CONCLUSIONS 


Section 0.4(b) of the rules of practice under the Commodity 

Exchange Act (17 CFR 0.4(b)) provides as follows: 
(b) Consent order. At any time after the issuance of the 
complaint and prior to the hearing in any proceeding, the 
Secretary, in his discretion, may allow the respondent to 
consent to an order. In so consenting, the respondent must 
submit, for filing in the record, a stipulation or statement 
in which he admits at least those facts necessary to the 
Secretary’s jurisdiction and agrees that an order may be 
entered against him. Upon a record composed of the com- 
plaint and the stipulation or agreement consenting to the 
order, the Secretary may enter the order consented to by 
the respondent, which shall have the same force and effect 
as an order made after oral hearings. 

The facts admitted by respondents Feldstein Produce Company, 

Fulton Products Corporation, Albert Feldstein, and Meyer Getz, 

and set forth in the findings of fact, are sufficient to subject 

them and each of them to the jurisdiction of the Secretary of 

Agriculture. 

The complainant has filed a recommendation which recites 
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that it has carefully considered the stipulation and the terms 
of the order to which the said respondents propose to consent. 
It is the opinion of the complainant that the proposed sanctions 
would be adequate, and that the prompt entry of such an order 
without further proceedings would constitute a satisfactory 
disposition of this case as against these four respondents, serve 
the public interest, and effectuate the purposes of the Com- 
modity Exchange Act. The complainant, therefore, recom- 
mends that the stipulation and waiver be accepted and that 
the proposed order be issued. It is so concluded. 












ORDER 


Effective thirty (30) days after the date of entry of this 
order, all contract markets are hereby directed to refuse all 
trading privileges to Feldstein Produce Company, Fulton Prod- 
ucts Corporation, Albert Feldstein, and Meyer Getz, also known 
as Michael Getz, for a period of sixty (60) days. 


A copy of this decision and order shall be served upon each 
of the respondents and upon each contract market. 
















(No. 5571) 






In re FELDSTEIN PRODUCE COMPANY, FULTON PRODUCTS COR- 
PORATION, ALBERT FELDSTEIN, MEYER GETZ OR MICHAEL GETZ, 
ARANESS CORPORATION, BECKER BROKERAGE COMPANY, AND 
WoopsTocK, INC. CEA Docket No. 83. Decided August 29, 

1958. 








Incorrect Records and Reports—Suspension of 
Registration—Denial of Trading Privileges— 
Consent Order 






Respondent Woodstock, Inc., carried futures trades and positions on its 
books and records and entered into commodity futures transactions in 
the names of respondents Meyer Getz and Fulton Products Corporation 
when respondent Woodstock, Inc., knew that such transactions and 
positions were owned and controlled by respondent Albert Feldstein. 
Respondent Woodstock, Inc., consented to the entry of an order sus- 
pending its registration as a commission merchant and denying it trad- 
ing privileges on all contract markets for a specified period. 










Benj. M. Holstein, for Commodity Exchange Authority. Mr. Lee aA. 
Freeman, of Chicago, Illinois, for respondent Woodstock, Inc. 


Decision by Thomas J. Flavin, Judicial Officer 


Mr. 
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PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Commodity Ex- 
change Act (7 U.S.C., 1952 ed., Chapter 1) instituted by a 
complaint and notice of hearing under section 6(b) of the act 
(7 U.S.C., 1952 ed., § 9), by the Assistant Secretary of Agri- 
culture on May 9, 1958. 


Respondent Woodstock, Inc., a corporation, is a registered 
futures commission merchant under the Commodity Exchange 
Act. It is one of seven respondents in this proceeding. The 
complaint alleges that during the period from October 12, 
1956, through June 21, 1957, the said respondent carried egg 
futures trades and positions on its books and records in the 
names of Meyer Getz and Fulton Products Corporation, also 
respondents herein, and that on specified occasions within this 
period respondent Woodstock, Inc., reported or caused such 
trades and positions to be reported to the Commodity Exchange 
Authority as owned and controlled by the said Meyer Getz or 
Fulton Products Corporation, whereas in truth and in fact and 
as respondent Woodstock, Inc., knew, such trades and positions 
were owned and controlled by one Albert Feldstein, who is 
also a respondent. Based upon these allegations, the complaint 
charges that respondent Woodstock, Inc., knowingly failed to 
evidence the said transactions and positions by a record in 
writing showing the true parties thereto, in wilful violation 
of section 4 of the act and section 1.37 of the regulations, and 
knowingly failed to keep books and records pertaining to such 
transactions in the form and manner required by the Secretary 
of Agriculture, and knowingly submitted false reports to the 
Commodity Exchange Authority, in wilful violation of section 
4g of the act and sections 1.35, 5.04, 5.05, 5.06, 5.07 and 5.08 
of the regulations (Complaint, paragraph XVI). 


No hearing has been held with respect to any of the seven 
respondents. Consent orders against all respondents except 
Woodstock, Inc., have heretofore been entered, concluding the 
proceeding as against such respondents. 


On August 22, 1958, respondent Woodstock, Inc., withdrew 
the answer which it had previously filed and submitted a stip- 
ulation under section 0.4(b) of the rules of practice, in which 
it admits the allegations in the complaint, asserts that it was 
unaware that its handling of the accounts in question was 
contrary to the act and regulations or that the reports which 
it submitted to the Commodity Exchange Authority were false, 
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waives hearing, and consents to the entry of the order here- 
inafter set forth. 


FINDINGS OF FACT 


1. Respondent Woodstock, Inc., a corporation with offices 
and a place of business at 1139 West Fulton Market, Chicago, 
Illinois, is now and was at all times material herein a registered 
futures commission merchant under the Commodity Exchange 
Act, and a clearing member of the Chicago Mercantile Ex- 
change, a duly designated contract market under that act. 


2. During the period from October 12, 1956, through June 
21, 1957, respondent Woodstock, Inc., carried egg futures posi- 
tions on its books and records in the names of respondent 
Meyer Getz and Fulton Products Corporation, and entered into 
egg futures transactions on the Chicago Mercantile Exchange 
in the names of the said Meyer Getz and Fulton Products Cor- 
poration, whereas, as respondent Woodstock, Inc., knew, such 
trades and positions were owned and controlled by respondent 
Albert Feldstein. 


3. On sixty-nine (69) business days during the period from 


March 11, 1957, through June 19, 1957, respondent Woodstock, 
Inc., reported the above-described trades and positions to the 
Commodity Exchange Authority as belonging to respondents 
Meyer Getz and Fulton Products Corporation. 


CONCLUSIONS 


Section 0.4(b) of the rules of practice under the Commodity 
Exchange Act (17 CFR 0.4(b)) provides as follows: 


(b) Consent order. At any time after the issuance of 
the complaint and prior to the hearing in any proceeding, 
the Secretary, in his discretion, may allow the respondent 
to consent to an order. In so consenting the respondent 
must submit, for filing in the record, a stipulation or state- 
ment in which he admits at least those facts necessary to 
the Secretary’s jurisdiction and agrees that an order may 
be entered against him. Upon a record composed of the 
complaint and the stipulation or agreement consenting to 
the order, the Secretary may enter the order consented to 
by the respondent, which shall have the same force and 
effect as an order made after oral hearings. 


Respondent Woodstock, Inc., has admitted the facts alleged 
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against it in the complaint, and they have been adopted as the 
findings of fact in this proceeding. Such facts establish the 
Secretary’s jurisdiction. 


Under section 4 of the Commodity Exchange Act (7 U.S.C., 
1952 ed., § 6), a futures commission merchant is required to 
maintain a written record showing the true parties to any 
futures contract which he executes or confirms on a customer’s 
behalf. In re Irving Weis & Co., et al, 7 A.D. 180, affirmed, 
Irving Weis & Co. Vv. Brannan, 171 F. 2d 232 (C.A. 2, 1948). 


Section 1.37 of the regulations under the act (17 CFR 1.37) 
spells out this requirement with particularity. It provides, in 
part: 


§ 1.37 Customer’s name, address, and occupation re- 
corded; record of guarantor or controller of account. Each 
futures commission merchant and each member of a con- 
tract market shall keep a record in permanent form which 
shall show for each commodity futures account carried by 
him the true name and address of the person for whom 
such account is carried * * *. 


Section 4g of the act (7 U.S.C., 1952 ed., § 6g) subjects the 


registration of a futures commission merchant to suspension 
or revocation for failure on the part of such futures com- 
mission merchant “to make any report required by the Sec- 
retary of Agriculture regarding the . . . transactions of the 
customers” of such futures commission merchant, or for failure 
to keep the books and records pertaining to the transactions 
of customers “in the form and manner required by the Sec- 


” 
. 


retary of Agriculture . . 


Section 1.35 of the regulations, as amended (17 CFR, 1957 
Supp., 1.35), supplements the above requirement. It provides, 
in part, as follows: 


§ 1.35 Records of cash commodity and futures trans- 
actions — (a) Futures commission merchants and mem- 
bers of contract markets. Each futures commission mer- 
chant and each member of a contract market shall keep 
full, complete, and systematic records of all commodity 
futures transactions and cash commodity transactions, 
made by or through him, on or subject to the rules of a 
board of trade * * *. 


Sections 5.04, 5.05, 5.06, 5.07 and 5.08 of the regulations 
(17 CFR 5.04, 5.05, 5.06, 5.07, 5.08) describe the contents of 
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reports which a registered futures commission merchant is 
required to transmit to the Commodity Exchange Authority 
whenever the account of a customer reaches reporting status. 
Section 5.08 specifies that the futures commission merchant 
must furnish “the names and addresses of all . . . persons” 
who have control over or are known to have a participating 
financial interest in any customer’s account. 


When respondent Woodstock, Inc., carried accounts and en- 
tered into futures transactions in the names of Meyer Getz 
and Fulton Products Corporation, with knowledge of the fact 
that such accounts and such transactions belonged to and were 
controlled by respondent Albert Feldstein, and when with such 
knowledge, respondent Woodstock, Inc., reported to the Com- 
modity Exchange Authority that such trades and positions 
were those of respondents Meyer Getz and Fulton Products 
Corporation, it clearly violated the above sections of the act 
and the regulations. The respondent claims that it was unaware 
of the illegality of its procedure. This is not a valid defense. 
The necessary requirements are fully set forth in the act and 
regulations, as above indicated, and it was incumbent upon the 
respondent, as a futures commission merchant authorized to 


handle transactions for customers, to acquaint itself with these 
requirements and to observe them. Failure to do so compels the 
conclusion that the violations were wilful. 


The complainant has filed a recommendation which recites 
that it has carefully considered the stipulation and the terms 
of the order to which the respondent proposes to consent. It 
is the opinion of the complainant that the sanction contained 
in the proposed order would be adequate, and that the entry 
of such an order without further proceedings would constitute 
a satisfactory disposition of this case as against the said re- 
spondent, serve the public interest and effectuate the purposes 
of the Commodity Exchange Act. Complainant, therefore, 
recommends that the stipulation and waiver be accepted and 
that the proposed order be issued. It is so concluded. 


ORDER 


The registration of respondent Woodstock, Inc., as a futures 
commission merchant is hereby suspended for a period of sixty 
(60) days, effective October 15, 1958, and all contract markets 
are hereby directed to refuse all trading privileges to the said 
Woodstock, Inc., for said period of sixty (60) days, Provided, 
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that only the first fifteen (15) days of the said period of sus- 
pension of registration and refusal of trading privileges shall 
become effective as of the said effective date, and that the final 
forty-five (45) days of the said period of suspension of reg- 
istration and refusal of trading privileges shall not become 
effective unless, after complaint, notice, and hearing in ac- 
cordance with established procedure, respondent Woodstock, 
Inc., should be found to have violated the Commodity Exchange 
Act within one year from the date of entry of this order, in 
which event the Secretary of Agriculture may, without further 
notice to respondent Woodstock, Inc., issue a supplemental order 
making effective forthwith the forty-five (45) day remainder 
of the said period of suspension of registration and refusal of 
trading privileges. 

A copy of this decision and order shall be served upon the 
said respondent and upon each contract market. 


(No. 5572) 


In re JOHN H. VOLZ, LUCILLE VOLZ, JOHN A. VOLZ, ARTHUR 
M. VOLZ, AND MARTHA VOLZ FISCHER, partners, doing business 
as VOLZ PACKING COMPANY. P&S Docket No. 2331. Decided 
August 1, 1958. 


Packer—Improper Buying Practices—Cease and 
Desist—Consent Order 


Respondents consented to an order requiring them to cease and desist from 
failing to conduct their buying operations at a stockyard independently 
and in competition with dealers. 


Mr. Earl L. Saunders, for Livestock Division, Agricultural Marketing Serv- 
ice. Mr. John Grossman, of St. Louis, Missouri, for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended (7 U.S.C. 181 et seq.), in- 
stituted by a complaint and notice of hearing filed April 14, 
1958, by the Director, Livestock Division, Agricultural Market- 
ing Service, United States Department of Agriculture. Re- 
spondents are charged with violating section 202 of the act (7 
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U.S.C. 192) and section 201.70 of the regulations issued under 
the act (9 CFR 201.70). Respondents in their answer admit 
the allegations in the complaint and notice of hearing, waive the 
right to an oral hearing and to a report of a hearing examiner, 
and consent to the issuance of an appropriate order, with 
findings of fact, requiring respondents to cease and desist from 
the practices complained of in the complaint and notice of 
hearing. Complainant has recommended that such an order be 
issued. 


FINDINGS OF FACT 


1. Respondents are now and at all times mentioned herein 
were partners doing business as Volz Packing Company, a 
packer as that term is defined in the act. 


2. The St. Louis National Stock Yards, National Stockyards 
Illinois, hereinafter referred to as the stockyard, is now and 
at all times mentioned herein was a posted stockyard subject 
to the act. 


3. Respondents, during the period January 1, 1954, through 
May 17, 1957, failed to conduct their buying operations at the 
stockyard in competition with and independently of dealers 
similarly engaged at the stockyard, in that throughout such 
period a registered dealer, Charles F. Ahrens, who was engaged 
in buying and selling cattle at the stockyard for his own ac- 
count, was employed by and purchased slaughter cattle for 
respondents at the stockyard, while during the same period 
respondents through their registered buyer, John H. Volz, were 
engaged in purchasing slaughter cattle at the stockyard for 
their own account. Also during such period, respondents 
through their registered buyer, John R. Volz, purchased cattle 


for Charles F. Ahrens. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 3, it 
is concluded that respondents have violated section 202 of the 
act and section 201.70 of the regulations issued under the act. 

Inasmuch as respondents have agreed to a consent disposi- 
tion of this case and complainant has recommended that the 
order consented to by respondents be issued, the order will 
be issued. 
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ORDER 


Respondents shall cease and desist from violating the act 
and the regulations in the manner set forth in the Findings of 
Fact. 


This order shall become effective on the sixth day after serv- 
ice and copies hereof shall be served upon the parties. 


(No. 5573) 


In re HoG COMMISSION COMPANY, INC. P&S Docket No. 2367. 
Decided August 6, 1958. 


Improper Acts—Connection of Commission Firm with 
Dealer—Cease and Desist—Consent Order 


Respondent commission firm admitted the allegations of the complaint and 
consented to an order requiring it to cease and desist from violations 
of the act by conducting its business in association with a dealer. 


Mr. Earl L. Saunders, for Livestock Division, Agricultural Marketing Serv- 
ice. Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended (7 U.S.C. 181 et seq.). The 
order of inquiry and notice of hearing was issued on June 17, 
1958, by the Director, Livestock Division, Agricultural Market- 
ing Service, United States Department of Agriculture. Re- 
spondent is charged with violating certain provisions of the 
act and the regulations issued thereunder (9 CFR 201.1 et seq.) 
Respondent filed an answer on June 30, 1958, admitting the 
allegations contained in the order of inquiry, waiving the right 
to an oral hearing and to the report of a hearing examiner, 
and consenting to the issuance of an appropriate order, with 
findings of fact, requiring respondent to cease and desist from 
the practices complained of in the order of inquiry. The com- 
plainant has recommended the issuance of such an order. 


FINDINGS OF FACT 
1. The St. Louis National Stock Yards, National Stock 
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Yards, Illinois, hereinafter referred to as the stockyard, was at 
all times mentioned herein, and now is, a posted stockyard 
subject to the provisions of the act. 


2. Respondent, an Illinois corporation, is registered with 
the Secretary of Agriculture as a market agency to, among 
other things, sell swine on a commission basis at the stock- 
yards, and at all times mentioned herein respondent was so 
registered. 


3. During the years 1953 through 1955, respondent had 
an agreement, association, or relationship with Anthony Heg- 
ger, a registered dealer at the stockyard, whereby during such 
period at the stockyard: (a) Anthony Hegger obtained from 
respondent a large portion of the swine handled by him on a 
dealer basis; (b) in numerous instances, Anthony Hegger re- 
sold such swine at a substantial profit through respondent on 
the same day he had obtained them from respondent or a short 
time thereafter; (c) respondent regularly utilized the services 
of Anthony Hegger in the furnishing by respondent of certain 
stockyard services, namely, the driving of swine to the scale 
for weighing and the handling of consignments prior to weigh- 
ing; (d) respondent regularly permitted Anthony Hegger to 
yard his dealer-owned swine in, and to sell such swine from, 
sales pens assigned to respondent at the stockyard; (e) re- 
spondent regularly permitted Anthony Hegger to sell swine 
through respondent to packers, under assumed, fictitious, or 
otherwise incorrect names, and caused the stockyard to show on 
scale tickets such assumed, false, fictitious or otherwise incor- 
rect names as the names of the shippers of the swine, copies 
of which scale tickets were made a part of the accounts, rec- 
ords and memoranda of the stockyard, the packers to which 
the swine were sold, and the respondent; and (f) respondent 
permitted its vice president and salesman, William C. Harned, 
to operate in a partnership with Anthony Hegger in connection 
with swine buying and selling operations. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 3, it is 
concluded that respondent has violated sections 304, 307, 312 
and 401 of the act (7 U.S.C. 205, 208, 213, 221), sections 201.61, 
201.66 and 201.79 of the regulations issued under the act (9 
CFR 201.61, 201.66, 201.79), and section 10 of the Federal 
Trade Commission Act (15 U.S.C. 50), which section is in- 
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corporated in and made a part of the Packers and Stockyards 
Act, 1921, as amended, by virtue of the provisions of section 
402 (7 U.S.C. 222). of the latter act. 

Inasmuch as respondent has consented that an order be 
issued requiring it to cease and desist from the practices com- 
plained of in the order of inquiry and notice of hearing, and 
complainant has recommended that such an order be issued, the 
order will be issued. 


ORDER 


Respondent shall cease and desist from violating the act and 
the regulations in the manner set forth in the Findings of Fact. 


This order shall become effective on the sixth day after 
service. Copies hereof shall be served upon the parties. 


(No. 5574) 


In re DUKELAND PACKING COMPANY, INC. P&S Docket No. 
2336. Decided August 7, 1958. 


Packer—Meat Grade Certificates—Cease 
and Desist—Consent Order 


Respondent consented to the issuance of an order requiring it to cease and 
desist from altering official meat grade certificates. 


Mr. Joseph E. Quin, for Livestock Division, Agricultural Marketing Serv- 
ice. Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended (7 U.S.C. 181 et seq.), here- 
inafter referred to as the act. The Complaint and Notice of 
Hearing, hereinafter called the complaint, issued by the Di- 
rector of the Livestock Division, Agricultural Marketing Serv- 
ice, charges the respondent with engaging in and using certain 
unfair, unjustly discriminatory, and deceptive practices and 
devices in commerce, contrary to the provisions of section 
202(a) of the act. In an answer to said complaint, respondent 
admits the jurisdictional allegations contained in the complaint 
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but neither admits nor denies the charges made therein. Re- 
spondent in said answer states that it at no time intended to 
engage in or use, or had knowledge that it was engaging in or 
using any unfair, unjustly discriminatory, or deceptive prac- 
tice or device in commerce, contrary to the provisions of section 
202(a) of the act. The answer waives the right to an oral 
hearing and the issuance of an examiner’s report and consents 
to the issuance without further proceeding of an appropriate 
order requiring respondent to cease and desist from altering 
certificates issued under the meat grading regulations of the 
United States Department of Agriculture (7 CFR, Part 53), 
and from using such altered certificates or other such cer- 
tificates to effect the delivery of products which have not been 
certified under such regulations for acceptability with contract 
specifications. The complainant, by its attorney, has recom- 
mended that an order, as consented to by respondent, be entered. 





















FINDINGS OF FACT 


Respondent, at all times mentioned in the complaint, was 
and now is a corporation, doing business as a packer as that 
term is defined in the act, at 1050 South Dukeland Street, Bal- 
timore, Maryland, and is subject to the provisions of the act 
and to the jurisdiction of the Secretary of Agriculture with 
respect to the matters covered by the complaint. 











CONCLUSIONS 


Section 202.5(b) of the Rules of Practice governing proceed- 
ings under the act provides as follows: 


At any time after the issuance of the moving paper and 
prior to the hearing in any proceeding the Secretary, in 
his discretion, may allow the respondent to consent to an 
order. In so consenting, the respondent must submit, for 
filing in the record, a stipulation or statement in which he 
admits at least those facts necessary to the Secretary’s 
jurisdiction and agrees that an order may be entered 
against him. Upon a record composed of the complaint 
and the stipulation or agreement consenting to the order, 
the Secretary may enter the order consented to by the 
respondent, which shall have the same force and effect as 
an order made after oral hearing. 


The answer filed by respondent in this proceeding constitutes a 
statement and an agreement such as are referred to in the 
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aforesaid section 202.5(b). The facts admitted by respondent 
and set forth in the Findings of Fact are sufficient to subject 
respondent to the jurisdiction of the Secretary of Agriculture 
in this matter. 

Inasmuch as respondent has agreed to a consent disposition 
of this case and complainant has recommended that the order 
consented to by respondent be entered, the order will be entered. 


ORDER 


Respondent shall cease and desist from altering certificates 
issued under the meat grading regulations of the United States 
Department of Agriculture (7 CFR, Part 53) and from using 
such altered certificates or other such certificates to effect the 
delivery of products which have not been certified under said 
regulations for acceptability with contract specifications. 

This order shall become effective on the sixth day after 
service hereof upon respondent and copies hereof shall be served 
upon the parties. 


(No. 5575) 


In re MARKET AGENCIES AT THE S10UX CITY STOCK YARDS, 
Sioux City, Iowa. P&S Docket No. 308. Decided August 7, 
1958. 


Modification of Rates and Charges 
Respondents are authorized to modify their current schedule of rates and 
charges and to assess such rates and charges up to and including July 
31, 1960. 
Mr. Harold M. Carter, for Livestock Division, Agricultural Marketing Serv- 
ice. Mr. Ashley Sellers, of Washington, D. C., for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seqg.). The respondents 
are now operating under an order issued on July 24, 1958, con- 
tinuing in effect to and including August 15, 1958, an order 
issued on August 1, 1956 (15 A.D. 898), authorizing the re- 
spondents to assess the current rates and charges. 
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On July 3, 1958, a petition was filed on behalf of the re- 
spondents requesting authority to modify their current tempo- 
rary schedule of rates and charges in certain respects and to 
continue assessing such schedule, as so modified, to and includ- 
ing July 31, 1960, unless extended or modified by further order 
prior to that date. Notice of the petition and its contents was 
published in the Federal Register on July 16, 1958 (23 F.R. 
5402), and, although interested persons were afforded an op- 
portunity to indicate a desire to be heard in the matter, no 
interested person notified the Hearing Clerk of a desire to be 
heard. 

The Livestock Division, Agricultural Marketing Service, by 
{ts attorney, filed an answer recommending that the petition 
be granted. 

Since the parties are agreed, the respondents are authorized 
to modify their current temporary schedule of rates and charges 
as requested in the petition filed on July 3, 1958, and to assess 
such current schedule, as so modified, during the life of this 
order. 

The respondents, who must prepare for and be ready to com- 
ply with this order on its effective date, desire to have it be- 
come effective as soon as possible. The Packers and Stockyards 
Act provides that orders of this nature shall not be effective 
in less than five days after their date. Undue delay in making 
this order effective may adversely affect the marketing of live- 
stock. Accordingly, good cause is found for making this order 
effective in less than 30 days. 

This order shall become effective on the sixth day after its 
date of signature and remain in effect to and including July 
31, 1960, unless modified or extended by further order before 
the latter date. 

Copies hereof shall be served upon the parties. 

































(No. 5576) 
In re WALTER KLIE. P&S Docket No. 2362. Decided August 11, 
1958. 


Unfair Practices—Cease and Desist— 
Consent Order 


Respondent consented to an order requiring him to cease and desist from 
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participating in operations of market agencies, failing to purchase live- 
stock in open competition, and reselling calves to a firm from which 
they were purchased at an agreed markup in price. 


Mr. Earl L. Saunders, for Livestock Division, Agricultural Marketing Serv- 
ice. Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended (7 U.S.C. 181 et seq.). The 
order of inquiry and notice of hearing issued by the Director, 
Livestock Division, Agricultural Marketing Service, charges the 
respondent with violating section 312(a) of the act (7 U.S.C. 
213(a)) and sections 201.67 and 201.70 of the regulations issued 
under the act (9 CFR 201.67, 201.70). Respondent in his 
answer admits the allegations set forth in the order of inquiry, 
waives the right to an oral hearing and to a report of a hear- 
ing examiner, and consents to the issuance of an appropriate 
order, with findings of fact, requiring respondent to cease and 
desist from the practices complained of in the order of inquiry. 


Complainant has recommended the issuance of such an order. 


FINDINGS OF FACT 


1. The St. Louis National Stock Yards, National Stock- 
yards, Illinois, hereinafter referred to as the stockyard, was at 
all times mentioned herein and now is a posted stockyard sub- 
ject to the provisions of the act. 


2. Respondent is registered with the Secretary of Agriculture 
as a dealer to buy and sell cattle for his own account at the 
stockyard, and at all times mentioned herein respondent was 
so registered. 


8. Respondent, during the period from on or about July 
11, 1955, through January 31, 1958, participated in the oper- 
ation of certain market agencies at the stockyard, namely, 
Stewart-Harrison-White & Co., Inc., and McClure Commission 
Co., in that during such period of time respondent worked for 
those firms as a cattle yardman. 

4. Respondent, during the period from on or about July 


11, 1955, through December 31, 1956, pursuant to an agree- 
ment, understanding or arrangement with certain market 
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agencies at the stockyard, namely, Stewart-Harrison-White & 
Co., Inc., and McClure Commission Co., engaged in the practice 
of obtaining the major portion of the calves handled by re- 
spondent on a dealer basis at the stockyard from those firms 
instead of purchasing such calves in open competition at the 
stockyard. 


5. Respondent, during the period from on or about July 
11, 1955, through December 31, 1956, pursuant to an agree- 
ment, understanding or arrangement with a market agency 
and dealer at the stockyard, namely, Sundheimer Roche & Co., 
engaged in the practice of purchasing calves at the stockyard 
and reselling such calves to that firm at an agreed markup in 
price of 50¢ per hundredweight. 


















CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 3, 4, 
and 5 hereof, it is concluded that respondent has violated sec- 
tion 312(a) of the act and sections 201.67 and 201.70 of the 
regulations issued under the act. 

Inasmuch as respondent has agreed to a settlement of this 
case upon a consent order basis and complainant has recom- 
mended that the order consented to by respondent be entered, 
the order will be issued. 












ORDER 
Respondent shall cease and desist from violating the act 
and the regulations issued thereunder in the manner set forth 
in the Fndings of Fact. 


This order shall become effective on the sixth day after serv- 
ice. Copies hereof shall be served upon the parties. 











(No. 5577) 






In re MARKET AGENCIES AT KANSAS ClTY STOCK YARDS. P&S 
Docket No. 311. Decided August 25, 1958. 






Modification of Rates and Charges 


Respondents are authorized to modify their current schedule of rates and 
charges as requested in their petition. 
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Mr. Harold M. Carter, for Livestock Division, Agricultural Marketing Serv- 
ice. Mr. James L. Runyan, of Kansas City, Missouri, for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 








ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.). The respondents 
are now operating under an order issued on August 15, 1957 
(16 A.D. 784), as modified by an order issued on November 
4, 1957 (16 A.D. 1096), authorizing assessment of the current 
schedule of rates and charges to and including August 31, 1959, 


unless modified or extended by further order before the latter 
date. 


On July 23, 1958, a petition was filed on behalf of the re- 
spondents requesting authority to modify their current sched- 
ule of rates and charges, Tariff No. 12, by adding Supplement 
No. 2 containing a new Section B-1 entitled “Selling and Buy- 
ing Commissions on Consignments of Cattle and/or Calves 
Received for Sale or Purchase Orders Filled at Auction.” The 
modification requested would result in a reduction in certain 
rates. 


Prior to the issuance of the orders of August 15 and No- 
vember 4, 1957, authorizing increases in rates and charges, 
notices of the petitions therefor were published in the Federal 
Register, and although interested persons were afforded an 
opportunity to indicate a desire to be heard in the matter, no 
interested person notified the Hearing Clerk of a desire to be 
heard. Inasmuch as the present petition does not involve an 
increase of rates and charges lawfully prescribed by the Sec- 
retary or any rates and charges for services not heretofore 
covered by order, it is found that further notice and public 
procedure on this order are unnecessary. 

The Livestock Division, Agricultural Marketing Service, by 
its attorney, filed an answer recommending that the petition 
be granted. 

Since the parties are agreed, the order of August 15, 1957, 
is further modified so as to authorize the respondents to make 
the change in their current schedule of rates and charges re- 
quested in the petition filed on July 23, 1958. 

The respondents, who must prepare for and be ready to com- 
ply with this order on its effective date, desire to have it be- 
come effective as soon as possible. The Packers and Stock- 
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yards Act provides that orders of this nature shall not become 
effective in less than five days after their date. Undue delay 
in making this order effective may adversely affect the market- 
ing of livestock. Accordingly, good cause is found for making 
this order effective in less than 30 days. 


This order shall become effective on the sixth day after its 
date of signature. 


Copies hereof shall be served upon the parties. 


(No. 5578) 


In re MARKET AGENCIES AT UNION STOCK YARDS, DENVER, 
CoLoRADO. P&S Docket No. 435. Decided August 25, 1958. 


Continuation of Rates and Charges 


Respondents are authorized to continue assessing their current schedule of 
rates and charges up to and including September 23, 1959. 


Mr. Harold M. Carter, for Livestock Division, Agricultural Marketing Serv- 
ice. Mr. C. J. Mann, of Denver, Colorado, for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.). The respondents 
are now operating under an order issued on September 14, 
1956 (15 A.D. 1050), as modified by an order issued on No- 
vember 4, 1957 (16 A.D. 1097), authorizing assessment of the 
current schedule of rates and charges to and including Sep- 
tember 23, 1958, unless changed by further order before the 
latter date. 


On August 19, 1958, a petition was filed on behalf of the 
respondents requesting an extension of the current schedule 
of rates and charges. Prior to the issuance of the orders of 
September 14, 1956, and November 4, 1957, authorizing in- 
creases in the rates and charges, a notice of each petition there- 
for was published in the Federal Register, and, although in- 
terested persons were afforded an opportunity to indicate a 
desire to be heard in the matter, no interested person notified 
the Hearing Clerk of a desire to be heard. Inasmuch as the 





738 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 17 A.D. 738 


present petition does not involve an increase of rates and 
charges lawfully prescribed by the Secretary or any rates and 
charges for services not heretofore covered by order, it is 
found that further notice and public procedure on this order 
are unnecessary. 


The Livestock Division, Agricultural Marketing Service, by 
its attorney, filed an answer recommending that the petition 
be granted and that the current schedule of rates and charges 
be continued in effect to and including September 23, 1959, 
unless modified or extended by further order prior to that date. 

Inasmuch as the parties are agreed, the petition is granted 
and the order of September 14, 1956, as modified by the order 
of November 4, 1957, is continued in effect during the life of 
this order. 


The respondents, who must prepare for and be ready to 
comply with this order on its effective date, desire to have it 
become effective on September 24, 1958. The Packers and 
Stockyards Act provides that orders of this nature shall not 
become effective in less than five days after their date. Undue 
delay in making this order effective may adversely affect the 


marketing of livestock. Accordingly, good cause is found for 
making this order effective in less than 30 days. 

This order shall become effective on September 24, 1958, and 
remain in effect to and including September 23, 1959, unless 
modified or extended by further order before the latter date. 


Copies hereof shall be served upon the parties. 


(No. 5579) 


In re AMERICAN STORES COMPANY. P&S Docket No. 2366. De- 
cided August 26, 1958. 


False Advertising—Cease and Desist— 
Consent Order 


Respondent consented to an order requiring it to cease and desist from rep- 
resenting by any means that meat offered for sale by it has been of- 
ficially graded or meets the requirements of a particular grade when 
such is not the case. 


Mr. Lowell E. Miller, for Livestock Division, Agricultural Marketing Serv- 
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ice. Morgan, Lewis & Bockius, of Philadelphia, Pennsylvania, for re- 
spondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended (7 U.S.C. 181 et seq.), here- 
inafter referred to as the “act”, instituted by a complaint 
issued June 12, 1958, by the Director of the Livestock Division, 
Agricultural Marketing Service, acting under authority dele- 
gated by the Secretary of Agriculture. The complaint alleges 
that respondent has violated section 202(a) of the act (7 
U.S.C. 192(a)). In a statement filed on August 22, 1958, re- 
spondent admits all the jurisdictional facts alleged in the com- 
plaint, waives oral hearing, and consents to the entry of a 
specified cease and desist order. Respondent’s statement also 
asserts that the statement is for settlement purposes only and 
does not constitute an admission by respondent that it has vio- 
lated the act as alleged in the complaint. Complainant has 
recommended that the order consented to by respondent be 
entered. 


FINDINGS OF FACT 

1. Respondent is a Delaware corporation with its principal 
office and place of business located at 124 N. 15th St., Phila- 
delphia, Pennsylvania. 

2. Respondent is now and at all times mentioned in the 
complaint was a packer within the meaning of the act and 
subject to the provisions of the act. 

3. Respondent, in connection with its sale of fresh beef 
through its retail grocery stores, is now and at all times men- 
tioned in the complaint was engaged in “commerce” as that 
term is defined in the act. 


4, The Secretary of Agriculture has jurisdiction of the re- 
spondent and of the subject matter of this proceeding. 


CONCLUSIONS 


Section 202.5(b) of the rules of practice governing proceed- 
ings under the act provides as follows: 


§202.5 Stipulations and consent orders ... (b) Consent 
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order. At any time after the issuance of the moving paper 
and prior to the hearing in any proceeding the Secretary, 
in his discretion, may allow the respondent to consent to 
an order. In so consenting, the respondent must submit, 
for filing in the record, a stipulation or statement in which 
he admits at least those facts necessary to the Secretary’s 
jurisdiction and agrees that an order may be entered 
against him. Upon a record composed of the complaint 
and the stipulation or agreement consenting to the order, 
the Secretary may enter the order consented to by the 
respondent, which shall have the same force and effect as 
an order made after oral hearing. 


The statement filed by respondent comes within the pro- 
visions of the above section and may serve as a basis for the 
entry of a consent order. 


Inasmuch as respondent has agreed to the entry of a specific 
cease and desist order and complainant has recommended that 
the order consented to by respondent be entered, the order 
will be issued. 


ORDER 


Respondent, American Stores Company, and respondent’s 
agents, representatives and employees, directly or through any 
corporate or other device, shall cease and desist from repre- 
senting by any means that meat offered for sale by it has been 
officially graded by the United States government or meets 
the requirements for a particular United States government 
grade of meat when such is not the case. 


This order shall become effective 30 days after service and 
copies hereof shall be served upon the parties. 


(No. 5580) 


J. E. MANNING, doing business as OGDEN LIVESTOCK AUCTION 
COMPANY v. THE OGDEN UNION STOCKYARDS COMPANY. P&S 
Docket No. 2289. Decided August 27, 1958. 


Prescriptive Right to Stockyard Facilities— 
Allocation of Livestock Auction Facilities— 
Dismissal 


Complainant did not acquire a prescriptive right to the auction sales pavilion 
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because of his exclusive use of these facilities for many years. The al- 
location by respondent of the sales pavilion to another market agency 
at a time when complainant was not using the facilities and they were 
idle does not unjustly or unfairly discriminate against complainant. 
The complaint is dismissed. 


Messrs. C. T. ‘Tad’ Sanders, of Kansas City, Missouri, and LeRoy B. Young, 
of Ogden, Utah, for complainant. Mr. Winston S. Howard, of Denver, 
Colorado, for respondent. Mr. Clarence H. Girard, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


This is a proceeding under the Packers and Stockyards Act, 
1921, as amended (7 U.S.C. 181 et seqg.), instituted by a com- 
plaint filed October 23, 1957, with the Hearing Clerk, United 
States Department of Agriculture. Respondent, the corporate 
owner and operator of the Union Stock Yards at Ogden, Utah, 
was charged with unlawful discrimination for having allocated, 
on March 1, 1957, to the joint use of other market agencies 
certain livestock auction facilities which had been allocated 
previously to the exclusive use of complainant. 


After answer by the respondent, a hearing was held in 
Ogden, Utah, before Clarence R. Girard, Hearing Examiner, 
Office of Hearing Examiners, United States Department of 
Agriculture. The hearing examiner issued a report June 30, 
1958, containing recommended findings of fact, conclusions and 
order. The hearing examiner concluded that the complainant 
had not established on the part of the respondent any violation 
of the act or the regulations thereunder by permitting a market 
agency other than complainant to conduct an auction sale of 
livestock on Friday of each week through the use of facilities 
exclusively used prior thereto by complainant on other days of 
the week. The complainant filed exceptions to the report. 


The complainant’s exceptions contend (1) that the livestock 
auction conducted by the complainant is in itself, independent 
of the stockyard company and the market at the stockyard, a 
“livestock auction market,” (2) that the allocation of the fa- 
cilities to market agencies other than complainant is for the 
purpose of, and has the effect of, transferring consigned live- 
stock from one market agency to another, and (3) that the 
matter does not turn on whether the stockyard company would 
have to build separate livestock auction facilities for another 
market agency which wished to auction some livestock rather 
than sell by private treaty, 
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We find no controlling merit in the complainant’s exceptions. 
In connection with complainant’s first exception, the question to 
be answered is whether the respondent violated the act or the 
regulations thereunder in not allowing exclusive use of its live- 
stock auction facilities to the complainant even when the fa- 
cilities were not being utilized by the complainant. As to the 
second exception, the evidence does not support the contention 
that livestock is being transferred from complainant to another 
market agency. With respect to the third exception, we agree 
with the hearing examiner’s conclusion to the effect that if re- 
spondent upon request is to make available to the other market 
agencies facilities to market livestock by auction, the respond- 
ent will be forced to build additional auction sale facilities if 
it does not permit other market agencies to use the existing 
sales pavilion when not being utilized by complainant. 

We conclude then that the hearing examiner’s report should 
be adopted. Two minor corrections, however, should be made. 
On page 12 of the report under the heading “Conclusions” the 
first part of the first full paragraph is changed to read as fol- 
lows in order to conform with the Findings of Fact: 

“The facts upon which complainant relies to support the 
charge of unlawful discrimination may be summarized as 
follows: (1) Respondent allowed complainant to use the 
sales ring facilities exclusively for commercial cattle auc- 
tions for many years, complainant’s predecessor having fur- 
nished the plans which were used to erect the building.” 

The word “Auction” is inserted after the word “Livestock” and 
before the word “Association” in the last line of the first para- 
graph on page 14. 

As herein supplemented, the hearing examiner’s report is 
adopted as the final decision in this proceeding and the com- 
plaint is dismissed. 


Hearing Examiner’s Report 
PRELIMINARY STATEMENT 


This is a proceeding under the Packers and Stockyards Act, 
1921, as amended (7 U.S.C. 181 et seq.), instituted by a com- 
plaint filed October 23, 1957, with the Hearing Clerk.! Re- 


1At the hearing respon’ent moved to dismiss the proceeding becruse the complaint had 
not been filed within ninety days after the cause of action accrued, but with¢rew the motion 
after it was testified that the complaint had been mai'ed to the Livestock D'v‘sion, Agricul- 
tural Marketing Service, on May 28, 1957. See sections 202 3 and 202.6 of the rules of practice 
regarding the filing of informal and formal complaints. 9 CFR 202.8 and 202.6. 
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spondent, the corporate owner and operator of the Union Stock 
Yards at Ogden, Utah, was charged with unlawful discrimina- 
tion for having allocated, on March 1, 1957, to the joint use of 
other market agencies certain livestock auction facilities which 
had been allocated previously to the exclusive use of com- 
plainant. 

Respondent, in its answer, denied that complainant was en- 
titled to the exclusive use of the facilities in question or that 
respondent had violated the act or the regulations, and alleged 
that it was respondent’s duty under the act and the facts then 
existing to allocate these facilities to the joint and non-exclusive 
use of complainant and Producers Livestock Marketing Asso- 
ciation, a registered market agency at the stockyard. 

Oral hearing was held before Clarence H. Girard, Hearing 
Examiner, at Ogden, Utah, on March 18, 1958. C. T. “Tad” 
Sanders appeared for complainant and Winstead S. Howard 
appeared for respondent. Each party presented the testimony 
of two witnesses and four exhibits were received in evidence. 
Both parties filed proposed findings, conclusions and briefs in 
support thereof. 


It seems unnecessary to summarize the evidence here, as the 
contentions of the parties on what are deemed the material 
issues relate rather to the conclusions to be drawn than to the 
details of fact themselves. The pertinent facts are stated in 
the Findings of Fact. Parts of the evidence are discussed in 
the Conclusions. 


FINDINGS OF FACT 


1. Complainant, J. E. Manning, doing business as the Ogden 
Livestock Auction Company, is an individual who is and has 
been since May 25, 1948, registered with the Secretary under 
the act as a market agency to buy and sell livestock on a com- 
mission basis and as a dealer to buy and sell livestock for his 
own account at the Ogden Union Stock Yards, Ogden, Utah, a 
stockyard posted as subject to the act. Prior to this registra- 
tion, the Ogden Livestock Auction Company had been registered 
since 1938 under a variety of business organizations and owner- 
ship.2, Complainant is the successor in interest to these organi- 


zations. 


2? Because of the confusion in the record concerning the predecessors of complainant in the 
ownership and operation of the Ogden Livestock Auction Company, an examination was made 
of the Departmental records of prior registrations, of which official notice is hereby taken. 
These registrations were as follows: 
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2. Respondent, Ogden Union Stockyards Company, is a 
corporation that owns and operates the Ogden Union Stock 
Yards, Ogden, Utah, hereinafter referred to as the stockyard. 


8. Producers Livestock Marketing Association, hereinafter 
referred to as Producers, is a cooperative marketing association 
registered with the Secretary under the act as a market agency 
to buy and sell livestock on a commission basis and as a dealer 
to buy and sell livestock on its own account at the stockyard. 


4. Complainant and his predecessors have been conducting 
cattle auctions at the stockyard since 1939 using facilities owned 
and maintained by respondent. These consist of docks, chutes, 
alleys, pens, auction sales pavilion, scales, and related facilities. 
Neither the complainant nor his predecessors paid anything for 
the use of these facilities in connection with the sale of live- 
stock consigned to them. The yardage charges on such sales 
were paid by the consignors of the livestock. These were de- 
ducted from sales proceeds and paid over to respondent. 


5. All cattle auction sales at the stockyard have been and 
are still being conducted in one building called the “sales 
pavilion.” This building was constructed in 1939 by respondent 
who utilized for that purpose plans and blue prints furnished 
by the Ogden Livestock Auction Company, Inc. Soon after con- 
struction, a sign was erected on the sales pavilion, bearing the 
legend “Ogden Livestock Auction.” This sign was erected with 
the approval or acquiescience of respondent and was still on the 
sales pavilion at the time of the hearing. The sign is the 
property of complainant and he may remove the sign any time 
he desires to do so. 


6. Prior to March 1, 1957, complainant and his predecessors 
enjoyed the exclusive use of the sales pavilion, although a small 


Business Owners or Dates of 
Organization Officers Registration 
1. Individual W. H. Felsted 9/15/88 - 4/17/39 
2. Corporation W. H. Felsted, Pres. 4/19/89 - 2/8/48 


Hans Jaggers, Vice Pres. 
Mabelle Jones, Sec. Treas. 
J. E. Manning, Gen. Mgr. 


8. Partnership J. E. Manning 2/6/48 - 10/29/45 
Bert Robbins 
4. Partnership J. E. Manning 11/1/45 - 5/19/48 


James E. Manning 
5. Individual J. E. Manning 5/28/48 - Present 





a 
ock 
ard. 


fter 
‘ion 
ncy 
aler 
rd. 


ing 
ned 
tes, 
ies, 
for 
ive- 
1les 
de- 


and 
iles 
ent 
hed 
on- 


the © 


rith 
the 
the 
ime 


ors 
1all 


BSH OSES MEST RT ee 








J. E. MANNING v, OGDEN UNION STOCKYARDS 745 
Cite as 17 A.D. 740 


number of cattle auctions were conducted in the building either 
by complainant on behalf of other market agencies or by other 
market agencies with the permission of complainant. 


7. Complainant conducts his auction sales on Monday, un- 
less Monday is a holiday, in which event the sales are held 
on Tuesday. If the volume is too great for the sale of all cattle 
on Monday, the “overflow” is sold at auction Tuesday and, on 
rare occasions, Wednesday. Complainant has not conducted any 
auction sales in recent years on Thursday or Friday, and has 
no desire to hold auction sales on those days. Three or four 
years prior to the hearing, complainant conducted several auc- 
tion sales on Friday at the urging of respondent, but discon- 
tinued such sales as the volume was insufficient to justify the 
expenses incurred. 


8. The cattle sold by complainant at auction are consigned 
specifically to his firm by the consignors. They are received at 
unloading docks and moved from temporary holding pens 
through alleys to regular pens assigned to complainant by re- 
spondent. The cattle are moved from the regular pens to sort- 
ing pens adjacent to the sales pavilion where they are sorted 
into groups by ownership, grade, etc., preparatory to sale. From 
there the cattle are driven into the sales ring. After they are 
sold, the cattle are weighed on scales housed in a building at- 
tached to the sales pavilion. They are then placed in holding 
pens by respondent for delivery to purchasers. From the time 
cattle are placed in complainant’s pens until their removal from 
the scales they are the responsibility of complainant. There- 
after they become the responsibility of respondent. 


9. The sales of cattle at auction by complainant and his 
predecessors as compared with the total sales of all cattle at 
the stockyard for the years 1939-1957 and March 17, 1958, 
were as follows: 


Percentage of 


Sold by Total Sales sold 
Total Complainant at Complainant’s 
Year Sales at Auction Auction 
1939 84,262 80,486 36.0 
1940 83,632 $2,043 88.3 
1941 83,137 26,038 38.5 
1942 90,780 19,635 80.6 
1943 68,466 25,277 38.0 
1944 101,157 42,892 41.4 


1945 100,245 50,603 50.4 
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Percentage of 


Sold by Total Sales sold 
Total Complainant at Complainant’s 
Year Sales at Auction Auction 

1946 106,575 47,478 44.5 
1947 125,509 58,734 46.7 
1948 124,801 66,573 53.4 
1949 134,881 66,673 59.4 
1950 136,223 68,936 50.1 
1951 138,820 75,070 45.0 
1952 145,751 81,295 55.7 
1953 168,507 86,614 51.4 
1954 167,790 79,089 47.1 
1955 159,176 74,953 47.1 
1956 164,724 78,559 47.7 
1957 138,386 70,309 50.8 
March 17, 1958’ 2,073 1,213 58.5 


10. Complainant and his predecessors, in addition to sell- 
ing cattle at auction, also sold cattle at the stockyard by private 
treaty, ie. by negotiation with individual buyers. The volume 
of such sales averaged about two per centum of the volume 
sold at auction. These sales were made when directed by con- 
signors, when cattle were received later in the week to save 
the shrink and the expense of holding them over until the 
following Monday, or when the cattle were diseased. 


11. The registrations of market agencies to buy and sell 
cattle on a commission basis do not differentiate between the 
sale of cattle by auction or by private treaty. Moreover, the 
tariffs on file with the Secretary for yardage charged by re- 
spondent and commissions charged by market agencies like- 
wise make no distinction in rates between sales by auction and 
by other methods. 


12. Although registered to sell all species of livestock by 
auction or private treaty, complainant has restricted his ac- 
tivities in recent years to the sale of cattle. 


13. In addition to complainant, there are two other com- 
mission firms selling cattle at the stockyard. Peck Bros. sells 
only by private treaty, while Producers sells principally by 
private treaty but also by auction. As is the case with com- 
plainant, Monday predominates as the selling day for cattle 
sales by Peck Bros. and Producers. Tuesday is more or less a 
“clean-up” day for cattle left over from Monday, with a few 


? Day before the hearing. 
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new arrivals. Very seldom are there any substantial sales on 
Wednesday and never on Thursday. There are likewise no 
substantial offerings of cattle on Friday, except for the auction 
sales by Producers, which are hereinafter described. 


14. At diverse times prior to March 1, 1957, Producers con- 
ducted cattle auctions in the colosseum, a stock show building 
adjacent to, but not on, stockyard property and under different 
ownership. The cattle thus sold by auction were penned on 
stockyard property, driven to the colosseum sales ring for sale, 
and returned to the stockyard for weighing and delivery to 
buyers. Yardage fees were paid to the stockyard in the same 
amount as that charged for sales on stockyard property. The 
record does not disclose what arrangement Producers had with 
the livestock show for the use of its facilities. 


15. On January 10, 1957, Producers requested permission 
of respondent to conduct an auction sale of cattle on Friday of 
each week in the sales pavilion used by complainant during the 
fore part of the week. This permission was granted and the 
sales pavilion was made available to Producers for the auction 
of cattle consigned to them by their patrons on March 1, 1957, 
and each Friday thereafter. Such sales have averaged a little 
over 100 head of cattle per week. 


16. The use of the sales pavilion by Producers on Friday 
has not interfered with the use thereof by complainant on 
other days of the week, nor has such use resulted in any re- 
duction in the volume of cattle sold by complainant or affected 
the prices received by complainant for cattle at Monday’s 
auction. 


17. Complainant does not object to auction sales of cattle 
at the stockyard by Producers in a facility other than the sales 
pavilion used by complainant. Since the sales pavilion is the 
only facility suitable for the auction sale of cattle on stock- 
yard property, a new facility would have to be constructed to 
provide for cattle auction sales by others than complainant if 
the sales pavilion is not made available and auction sales are 
to be held by other market agencies. 


CONCLUSIONS 


The term “stockyard services” is defined in section 301(b) 
of the act (7 U.S.C. 201(b)) to mean: 
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“. , . services or facilities furnished at a stockyard in con- 
nection with the receiving, buying or selling on a com- 
mission basis or otherwise, marketing, feeding, watering, 
holding, delivery, shipment, weighing, or handling in com- 
merce, of livestock.” 


Section 304 (7 U.S.C. 205) reads in part as follows: 
“It shall be the duty of every stockyard owner and market 
agency to furnish upon reasonable request, without dis- 
crimination, reasonable stockyard services at such stock- 
yard...” 


Section 307 (7 U.S.C. 208) is as follows: 
“Tt shall be the duty of every stockyard owner and market 
agency to establish, observe, and enforce just, reasonable, 
and non-discriminatory regulations and practices in respect 
to the furnishing of stockyard servces, and every unjust, 
unreasonable, or discriminatory regulation or practice is 
prohibited and declared to be unlawful.” 


Section 201.79 of the regulations issued by the Secretary under 
the act (9 CFR 201.79) provides in part: 


“‘(a) No stockyard owner shall discriminate unfairly with 


respect to the utilization of pens, alleys, buildings, or fa- 
cilities for the yarding, weighing, or handling of live- 
stock*** 


“(b) * * * Assignments of pens and facilities shall be 
made, reviewed annually or oftener, if conditions warrant, 
and adjusted or changed, in number or location, on the 
basis of the availability of pens and facilities, the need 
of the registrant for such assignment, volume and kind 
of livestock handled, the number, size, character, and kind 
of assignments received or lots purchased, the seniority 
of the market agency or dealer, the operating conditions 
of the stockyard, and other pertinent considerations: 
Prov'ded, That no assignment, adjustment, or change shall 
unfairly or unjustly discriminate against any market agency 
or dealer or impair the efficiency of operations or the 
reasonableness of stockyard services furnished patrons of 
the market. * * *” 


The statute and the regulations prohibit unfair and unjust 
discrimination in the assignment of stockyard facilities. There- 
fore, the question primarily presented in this proceeding is 
whether complainant had acquired, by virtue of prior use, a 
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prescriptive right to the continued exclusive use of respond- 
ent’s cattle auction facilities, so that the permission granted 
Producers Livestock Marketing Association to use such facili- 
ties at a time when they were not being utilized by complainant 
resulted in an unfair and unjust discrimination against him. 


It has been held that market agencies and dealers acquire 
no prescriptive right to stockyard facilities. Purcell v. The 
Union Stockyard and Transit Company, 13 A.D. 365 (1954) ; 
Flynn Vv. Kansas City Stock Yard Co., 12 A.D. 14 (1953). Those 
cases involved applications for pen space on a posted stock- 
yard by dealers whose registrations had been suspended, al- 
though at the time of application the period of suspension had 
terminated. Nevertheless, the principle enunciated has general 
applicability. To recognize an irrevocable right to specified 
facilities at a stockyard solely on the basis of prior use would 
do violence to the Departmental regulations which require stock- 
yard owners to review assignments of pens and facilities an- 
nually or oftener, if conditions warrant, and to adjust or 
change such assignments in number or location, on the basis 
of a number of factors, including the availability of pens and 
facilities, the seniority of the market agency, the operating 
conditions of the stockyard, and other pertinent considerations. 
9 CFR 201.79(b). The approval of such an immutable right 
would likewise tend to encourage, foster, and perpetuate favor- 
itism, preferential assignments, and monopolistic practices in 
contravention of the statutory interdiction against unjust, un- 
reasonable and discriminatory practices. 7 U.S.C. 208. 


This is not to say that there was anything improper in the 
exclusive use of the sales pavilion granted to complainant and 
his predecessors prior to March 1, 1957. During that period 
there apparently was no one else willing to conduct a cattle 
auction at the stockyard. At least the record is devoid of any 
evidence of a request for joint use of the sales pavilion prior 
to that of Producers in January 1957. 


We thus reach the question of whether the allocation of the 
sales pavilion to Producers at a time when it was not being 
used by complainant constituted an unfair and unjust dis- 
crimination against the complainant in the facts and circum- 
stances peculiar to this case. Gilbert R. Smith v. Union Stock- 
yards Co., 9 A.D. 588 (1950); McCleneghan v. Union Stock 
Yards Co. of Omaha, 4 A.D. (1945). And seniority in the as- 
signment is only one of the pertinent facts to be considered. 
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Farmers Union Livestock Ass’n. v. St. Paul Union Stockyards 
Co., 12 A.D. 1026 (1953). 


The facts upon which complainant relies to support the 
charge of unlawful discrimination may be summarized as 
follows: 


(1) Respondent agreed to assign the exclusive use of the 
sales pavilion to complainant’s predecessor corporation which 
furnished the plans used to construct the building. (2) Com- 
plainant and his predecessor have spent substantial amounts of 
time and money to build up the cattle auction to the point 
where approximately 50 per centum of all the cattle sold at the 
stockyard are sold through complainant’s auction. (3) In the 
operation of his auction complainant maintains the highest 
standards of honesty and integrity. (4) Complainant conducts 
his auction in a manner different from auctions usually con- 
ducted by market agencies selling on commission. (5) Com- 
plainant’s customers associate the sales pavilion with the cattle 
auctions conducted by complainant. (6) Respondent has greatly 
benefited by the business attracted to the stockyard by com- 
plainant’s auctions. (7) Complainant substantially restricts his 
commission sales to sales by auction and only sells by private 
treaty on relatively rare occasions, whereas Producers sells pri- 
marily by private treaty except for its Friday auctions. 


Even drawing inferences from these facts most favorable 
to complainant, we believe that, under the circumstances dis- 
closed in the record, they fall far short of proving that the 
allocation of the sales pavilion to the use of Producers on 
Friday when it is not utilized by complainant constitutes un- 
lawful discrimination. We are not here concerned with what 
our decision would be if respondent deprived complainant of 
the use of the sales pavilion on Monday, Tuesday, or even 
Wednesday, or required complainant to share the pavilion with 
Producers on those days. These questions are not before us 
and we express no opinion concerning them. 


With respect to fact (1), we have already expressed doubt 
as to whether exclusive and irrevocable assignments of stock- 
yard facilities comply with the requirements of the act. In any 
event, we hold that long continued use of a stockyard facility 
creates no prescriptive right in such use and that seniority 
is only one of the factors to be considered in determining 
whether continued exclusive use is just, reasonable and non- 
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discriminatory as to all market agencies and patrons of the 
stockyard. 


As to fact (2), we recognize that it is usually costly in time 
and money to build up any business. But as complainant ad- 
mits, he made money in the process and the actions complained 
of has not affected complainant’s volume or his profits. There 
is also for consideration, in this connection, the fact that re- 
spondent also conducts an advertising and public relations 
campaign to bring business to the stockyard, and this is done 
without favoring any particular market agency. 


We conclude facts (3) and (4) are irrelevant to the issues 
in this proceeding. It is presumed that complainant is an hon- 
est and reputable business man. In the absence of evidence 
to the contrary, it must likewise be presumed that the other 
market agencies at the stockyard maintain the highest stand- 
ards of honesty and integrity. Complainant admitted on the 
witness stand that he has no knowledge of how John Clay and 
Company in the auction of sheep or Producers in the auction 
of cattle conduct their auctions. Moreover, there is no evi- 
dence that these companies operate their auctions any differ- 
ently than complainant, even though they may not have sub- 
scribed to the Code of Business Standards adopted by the 
American National Livestock Association.‘ 


Even though complainant’s customers have associated com- 
plainant with auctions in the sales pavilion (fact (5)), there 
is no evidence to indicate that they have been misled by the 
Friday auction. Complainant received a few telephone calls 
from customers who heard of the Friday auction and inquired 
whether complainant was conducting them. This is hardly sub- 
stantial evidence that complainant’s customers were confused, 
particularly in view of the admitted fact that complainant has 
lost neither customers nor volume of business. It is presumed 
that complainant has informed his customers that he has no 
connection with the Friday auction and there is no evidence 
that respondent or Producers have taken any action to create 
the impression that complainant was associated in any way 
with the Friday auctions. Insofar as complainant’s sign being 
on the sales pavilion may have a bearing on this matter, there 
is nothing to prevent complainant from removing it or sub- 





































*The code was offered in evidence as complainant’s Exhibit No. 2, but was objected to 
and rejected as irrelevant. It was received, however, as a proffer of proof and accompanies 
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stituting a movable sign to be displayed only on days when 
complainant is conducting the auction. 

While it is true that respondent benefits from the substantial 
sales made by complainant (fact (6)), it must be presumed 
that respondent also benefits by cattle handled by other market 
agencies. Simply because complainant’s sales are large does not 
justify neglect by the respondent of its responsibilities to other 
market agencies or patrons of the stockyard. 


The fact that complainant largely restricts his business ac- 
tivity to cattle sales by auction, whereas his competing market 
agencies sell primarily by private treaty (fact (7)), is of little 
consequence to the decision in this proceeding. All market 
agencies are free to utilize either method of selling cattle on a 
commission basis. The matter is one of individual business 
judgment, decision, and preference. The registration with the 
Secretary to sell cattle on a commission basis makes no dis- 
tinction between sales by auction or by other means, and the 
tariffs filed for all such sales provide the same rates. The 
choice being one of individual preference, no market agency 
has a right to be free of competition simply because he chooses 
to specialize in a particular method of selling. 


To sustain the charge of unlawful discrimination, it was 
incumbent upon complainant to show that the action of re- 
spondent legally injured him in some way. This the com- 
plainant failed to do. Complainant frankly admitted that he 
has no desire or intention of conducting a Friday auction. The 
Producers auction has not resulted in any loss to complainant 
of either customers or volume of business, nor has it affected 
complainant’s prices in any way. Moreover, there is little like- 
lihood that complainant’s customers will be confused or misled 
by the Friday auction. There are only three market agencies 
regularly selling cattle on commission at the stockyard. All 
receipts of cattle are consigned directly to the agency specified 
by the consignor. Each agency appears to have its own cus- 
tomers. The proportionate volume of sales as between com- 
plainant and the other agencies has remained fairly uniform 
in recent years, and this uniformity has not been disturbed by 
the Friday auctions. 


The most that can be said on behalf of complainant is that 
he is fearful that if the action taken by respondent is approved, 
other steps may be taken by respondent to interfere “with the 
business relationship existing between complainant and his con- 
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signors or buyers.’*® Speculation and conjecture as to future 
possibilities are insufficient to justify disciplinary action. If 
complainant’s fears are realized, we may have another and 
different problem to deal with, but that is no concern of ours 
in this proceeding. We are called upon to rule on what has 
happened, not on what may happen in the future. 

Similarly, we do not intend this decision to be construed as 
an approval of future actions by respondent in the operation 
of its stockyard or the assignment of its facilities. Respondent 
presented some opinion evidence which goes beyond the necessi- 
ties of this proceeding and with which, we want to make it 
clear, we are not entirely in agreement. While it is true that 
respondent is entitled to manage its own property and to ex- 
ercise managerial discretion in the allocation of its facilities 
among market agencies, nevertheless such management and dis- 
cretion are subject always to the duties imposed by the act to 
furnish, without discrimination, reasonable stockyard services 
and to establish, observe, and enforce just, reasonable, and 
nondiscriminatory regulations and practices in respect thereto. 

The facts in the record before us not only fail to disclose 
any violation of the act, but affirmatively indicate that re- 
spondent did not act arbitrarily, capriciously, or in bad faith. 
The request of Producers for the use of the sales pavilion for 
Friday auctions was the subject of long and serious discussion 
and deliberation by respondent’s officers and board of directors 
before a decision was reached. Consideration was given not 
only to the effect of granting the request on the market as a 
whole, but also the effect thereof on complainant’s operations. 


Respondent believed that it had the duty under the act to 
grant the request of Producers because the sales pavilion was 
used only part time by complainant. Moreover, it was re- 
spondent’s opinion that a Friday sale would promote the more 
efficient use of stockyard property, spread employment of stock- 
yard employees more evenly over the week, and encourage ad- 
ditional buyers to come on the market. Consideration was also 
given to the fact that the auction selling of livestock was in- 
creasing and the stockyard would have to recognize the trend 
if it was not to lose business to competing markets. Producers 
had previous experience in the sale of cattle at auction and 
owned property near the yards upon which to establish an 
auction and thus divert cattle from the stockyard. If respond- 


®Complainant’s Reply Brief, p. 3. 
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ent constructed a new facility for Producers as urged by com- 
plainant, it would be confronted with a dilemma. It could 
attempt to include the cost thereof in its rate base and, if 
successful, this would require an increase in rates payable by 
all shippers. On the other hand, there might be a question of 
whether respondent could justify the inclusion of the cost in its 
rate base because it might be considered an imprudent and un- 
necessary investment if existing stockyard facilities were de- 
termined to be adequate to provide reasonable service if fully 
utilized. The construction of a new facility when the existing 
facility appeared adequate for the rendition of reasonable stock- 
yard service would be unfair either to shippers generally or to 
respondent, and would not result in any greater benefits to the 
patrons of the market. 


We conclude, in the light of the facts and reasons outlined 
above, that the allocation of the sales pavilion to the use of Pro- 
ducers at a time when it otherwise would be idle promotes the 
efficiency of stockyard operations, provides more reasonable use 
of stockyard facilities, and does not unjustly or unfairly dis- 
criminate against complainant. 


ORDER 


The complaint herein is dismissed. 
Copies hereof shall be served upon the parties. 


DISMISSAL—SETTLEMENT BETWEEN PARTIES 


(No. 5581) 


P&S Docket No. 2282. Dismissed August 11, 1958, by Thomas 
J. Flavin, Judicial Officer. 


STAY ORDER—PENDING ISSUANCE OF FURTHER ORDER 
(No. 5582) 


In re NASHVILLE LIVESTOCK COMMISSION CORPORATION. P&S 
Docket No. 2221. Order issued August 19, 1958, by Thomas 
J. Flavin, Judicial Officer. 
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(No. 5583) 


W. R. SNYDER v. B. E. EDGECOMB WHOLESALE POTATOES. PACA 
Docket No. 7310. Decided August 4, 1958. 


Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint constitutes an ad- 
mission of the facts alleged in the complaint. 


Complainant pro se. Mr. A. D. McCollum, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). An informal complaint was filed on October 21, 1957. 
The formal complaint was filed on January 6, 1958. Complain- 
ant seeks an award of reparation in the amount of $2,330, 
which is alleged to be due in connection with the sale of five 
truckloads of potatoes by complainant to respondent during 


June and July 1957. 


A copy of the formal complaint and a copy of the report of 
investigation prepared by the Department were served upon 
respondent on May 23, 1958. A copy of the report of investi- 
gation was served upon complainant on May 24, 1958. 


At the time of service of the forma] complaint, respondent 
was notified in writing that an answer thereto should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission of 
the facts alleged in the complaint. Notwithstanding such notice, 
respondent has not filed an answer. The issuance of an order 
is, therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant is an individual, W. R. Snyder, whose ad- 
dress is Weirwood, Virginia. 

2. Respondent is an individual, Bernard E. Edgecomb, doing 
business as B. E. Edgecomb Wholesale Potatoes, whose address 
is Ellsworth, Maine. At the time of the transactions involved 
herein, respondent was licensed under the act. 
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3. During June and July 1957, contemplating shipment in 
interstate commerce, complainant sold to respondent five truck- 
loads of U.S. No. 1, white cobbler potatoes for a total purchase 
price of $2,285, plus $45 freight charges, or a total of $2,330. 


4. During June and July 1957, complainant delivered to re- 
spondent at Weirwood, Virginia, potatoes meeting the specifi- 
cations of the foregoing contracts. Respondent accepted the 
potatoes and transported them by truck out of the State of 
Virginia. 

5. The total purchase price of the five truckloads of potatoes, 
including freight charges, is $2,830. No part of this amount 
has been paid by respondent to complainant. 


6. The formal complaint was filed on January 6, 1958, which 
was within 9 months after the causes of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal 
complaint constitutes a waiver of oral hearing and an admission 
of the facts alleged in the complaint, as provided in the rules 


of practice (7 CFR 47.8(c)). 

Respondent’s failure to pay to complainant the amount due 
in connection with sale of the five truckloads of potatoes is in 
violation of section 2 of the act. Complainant should be awarded 
reparation in the amount of $2,330, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $2,330, with interest there- 
on at the rate of 5 percent per annum from August 1, 1957, 
until paid. 

The facts and circumstances shall be published. 


(No. 5584) 


FRANKLIN PRODUCE EXCHANGE, INC. v. J. R. KELLY, INC. PACA 
Docket No. 6897. Decided August 7, 1958. 


Breach of Contract—Failure to Prove 
Amount of Damages—Dismissal 


Since complainant failed to establish the market value of produce meeting 
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the contract requirements, there is no criterion by which to measure 
the damages, if any, suffered by complainant as a result of respondent's 
breach of contract. The complaint is dismissed. 


Complainant pro se. Mr. Donald Gunn, of St. Louis, Missouri, for respondent. 
Mr. James V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). A formal complaint was filed with the Department on 
July 25, 1956, in which it is alleged that respondent contracted 
to sell to complainant 75 bags of horseradish with green tops 
for a total purchase price of $607.50; that pursuant to the con- 
tract, respondent shipped to complainant 75 bags of horse- 
radish which did not meet contract requirements and which 
complainant rejected; and that complainant sustained damages 
in the amount of $1,571.56 on account of respondent’s breach 
of contract. 

A copy of the complaint and a copy of the report of investi- 
gation prepared by the Department were served upon respond- 
ent on October 1, 1956. A copy of the report of investigation 
was served upon complainant on the same date. 

In its answer, respondent admits the contract as alleged by 
complainant but denies that it (respondent) breached the terms 
of the contract in any way. 


An oral hearing of this proceeding was held in St. Louis, 


_ Missouri, on April 29, 1958. Respondent was represented by 


counsel and presented as its evidence the oral testimony of 
J. R. Kelly, Henry E. Lohmann, and William B. Cherrick, to- 
gether with the deposition testimony of Dave M. Rothman. 
Complainant was represented by Sam Franklin, whose oral tes- 
timony, together with the depositions of Ben Kodesh, Harry 
Schiff and Sid Vertun, constituted the evidence on behalf of 
complainant. Both complainant and respondent filed a brief. 


FINDINGS OF FACT 


1. Complainant, Franklin Produce Exchange, Inc., is a cor- 
poration whose address is 204 Franklin Street, New York, New 
York. 


2. Respondent, J. R. Kelly, Inc., is a corporation whose ad- 
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dress is 1019-1021 N. Broadway, St. Louis, Missouri. At the 
time of the transaction involved herein, respondent was licensed 
under the act. 


3. On March 6, 1956, in the course of interstate commerce, 
respondent contracted to sell to complainant 60 sacks of U. 8. 
No. 1 horseradish at $9 per sack and 15 sacks of U. S. No. 2 
horseradish at $4.50 per sack, or a total purchase price of 
$607.50, f.o.b. St. Louis, Missouri. It was expressly agreed be- 
tween the parties that the horseradish in both lots should pos- 
sess green tops. 


4. On March 6, 1956, pursuant to the contract, respondent 
in St. Louis shipped 75 sacks of horseradish by rail, in an 
unrefrigerated car, to complainant in New York City. The 
shipment arrived at destination on Friday, March 9, 1956, be- 
tween four and five o’clock in the afternoon. Complainant called 
respondent the same afternoon and notified respondent that it 
was rejecting the shipment of horseradish. Respondent accepted 
complainant’s rejection of the horseradish but stated that it 
would hold complainant liable for any loss incurred on resale. 


5. On Monday, March 12, 1956, complainant obtained a fed- 
eral inspection of the 75 bags of horseradish. The certificate 
of inspection subsequently issued reads in part as follows: 

“Quality: Both Lots: Fairly Clean and well trimmed .. . 
“Condition: Both Lots: Generally firm. 
In No. 1 Lot: Remaining tops dry and wilted. Average 
2% Fusarium Tuber Rot (dry type). Less than 1% decay. 
In No. 2 Lot: Most roots no tops, some roots with remain- 
ing tops dry and wilted. 1 to 8%, average 6% of roots 
flabby. Average 1% decay. 
“Grade: In No. 1 Lot: U. S. No. 1 

In No. 2 Lot: U. S. No. 2 
“Remarks: Applicant states above lot bought with green 
tops for Jewish Passover.” 


6. Following complainant’s rejection of the 75 bags of horse- 
radish, respondent consigned the shipment for resale to one 
Dave M. Rothman, of New York City. 


7. The formal complaint was filed on July 25, 1956, which 
was within 9 months after the cause of action arose. 
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CONCLUSIONS 


It is undisputed that the contract between the parties herein 
called for shipment by respondent to complainant of 60 100- 
pound bags of horseradish, U. S. No. 1 grade, and 15 100-pound 
bags of horseradish, U. S. No. 2 grade, or a total of 75 bags of 
horseradish, f.o.b. St. Louis, Missouri. It is likewise undisputed 
that the horseradish contained in all 75 bags was to contain 
green tops. A question arises, however, with respect to the 
meaning of “green tops” as it applies to horseradish in this 
case. 

In ascertaining the meaning of the term, we first turn to 
the U. S. Standards for horseradish roots, effective July 27, 
1936, where it is provided, in part, as follows: 


GRADES 
‘cc 


“uy, S. No. 1 shall consist of horseradish roots which are 
firm (1), well trimmed (2), .. .” 


“U. S. No. 2 shall consist of horseradish roots which are 
firm (1), well trimmed (2),...” 


“Firm” and “well trimmed” are defined in these standards as 
follows: 


“1. ‘Firm’ means that the roots are not appreciably soft, 
flabby, wilted or withered. 


“2. ‘Well trimmed’ means that ... tops (leaves) are 
trimmed to not more than 1% inch in length from the head. 


“9. ‘Head’ means that part of the root to which the leaves 
are attached. It is usually a rounded knob at or near the 
top of the root.” 


It will be noted that the cited standards, in speaking of the tops 
of horseradish, make no provision with respect to the verdancy 
thereof. At the hearing, however, the testimony of witnesses 
tended to establish that the term “green tops’, as applied to 
horseradish, means that the tops should be in a crisp and fresh 
condition, as opposed to wilted, and measure from 1% to 2 inches 
in length from the head of the horseradish root. We conclude, 
therefore, that the term “green tops”, as applied to horseradish 
roots in this case, means crisp, fresh and green leaves of the 
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horseradish root measuring from 1% to 2 inches in length from 
the head of the root. 


Having established the meaning of the term “green tops”, 
we are now in a position to consider complainant’s contention 
that respondent breached the contract between the parties by 
failing to ship horseradish with green tops, as agreed. Com- 
plainant relies upon this contention in support of its rejection 
of the shipment on March 9, 1956, and its subsequent claim 
for damages allegedly stemming from such breach. As evi- 
dence of the alleged breach, complainant offers in evidence a 
certificate evidencing a federal inspection made of the shipment 
in New York on March 12, 1956. This certificate indicates that 
some of the horseradish grading U. S. No. 1 had wilted tops 
and that the horseradish grading U. S. No. 2 had, for the most 
part, no tops at all. 


Respondent denies that it breached the contract in this re- 
spect and at the hearing of this proceeding introduced the oral 
testimony of one Henry Lohmann, who stated that he was the 
grower of the horseradish in question; that he helped unload 
and bag the horseradish at respondent’s place of business; and 
that at that time, March 6, 1956, the horseradish had green 
tops. William Cherrick also appeared at the hearing on behalf 
of respondent and testified, in substance, that he was a produce 
dealer from St. Louis; that he was at respondent’s place of 
business on March 6, 1956; that he saw the load of horse- 
radish which Lohmann delivered to respondent; and that it had 
green tops at that time. Both witnesses, however, indicated that 
they did not know whether the load which was sold to respond- 
ent by Lohmann and which was the subject of their testimony 
was the same as that which respondent later shipped to com- 
plainant. 


Respondent further introduced the deposition of Dave Roth- 
man, a New York produce broker, to whom respondent allegedly 
consigned the shipment rejected by complainant. Rothman 
stated that he had received 75 bags of horseradish from re- 
spondent during the week of March 12, 1956; that such ship- 
ment consisted of 60 bags of U. S. No. 1 grade horseradish and 
15 bags of U. S. No. 2 grade horseradish; that the tops of all 
the horseradish in this shipment were green; and that respond- 
ent had told him that this was a rejected shipment. 


The burden rests upon complainant, as the moving party 
alleging a breach of contract by respondent, to prove such 
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breach by a preponderance of the evidence, as well as the dam- 
ages naturally and normally resulting from such breach. We 
think that complainant has sustained its burden with respect 
to the breach of contract. The federal inspection report of 
March 12, 1956, indicating that most of the roots in the 15 
bags of U. S. No. 2 horseradish had no tops at all, as well as 
the oral testimony of complainant to the same effect, establish 
this point. We are aware that the deposition testimony of re- 
spondent’s witness, Rothman, is to the contrary, but we con- 
sider that the weight of the evidence with respect to a breach 
of contract by respondent is in complainant’s favor. 


Where goods tendered or delivered are not of the kind or 
quality contracted for, the buyer may refuse to receive them 
and sue for damages for breach of contract. 78 C. J. S. §520d. 
The measure of damages in such case would be the difference 
between the f.o.b. contract price, plus freight, and the market 
value at destination of produce answering contract specifications. 
See Capital Fruit Company v. Grande Fruit Company, Sec. 
Dec. 766 (1934); McDonnell & Blankfard v. I. Kallish & Sons, 
17 A. D. 201 (1958). 


The total contract price of the horseradish herein was $607.50, 
f.o.b. St. Louis, Missouri, while the freight charges thereon 
amounted to $220.94, for a grand total of $828.44 for the 75 
100-pound bags in the shipment. As evidence of the market 
value at New York of horseradish meeting contract require- 
ments, complainant introduced the depositions of Ben Kodesh, 
Harry Schiff and Sid Vertun, identified as New York produce 
dealers, who stated that the market price for green top horse- 
radish in New York City between the dates of March 8 and 
March 14, 1956, was 35-40 cents per pound for U. S. No. 1 
grade and 15-20 cents per pound for U. S. No. 2 grade. Under 
cross-questioning, however, each witness stated that he did not 
see any 100-pound sacks of horseradish on the market but tes- 
tified that 5-pound packages of U. S. No. 1 horseradish with 
green tops were selling for $2.00-$2.50 and that 15-pound 
baskets of U. S. No. 2 horseradish with green tops were selling 
for $2.00-$2.25. 


Complainant also insisted at the oral hearing that evidence 
of the market value of the shipment herein could be found in 
the Market News Service Reports for New York City. These 
reports were not submitted in evidence by the parties, but since 
they are part of the records of the Department, we take official 
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notice of thefr contents. S. N. Beard and Company Vv. Milton 
Schoenburg, 9 A. D. 898. A review of the Market News Service 
Reports for New York City for March 9, 1956, the date on 
which the horseradish arrived at destination and was rejected 
by complainant, yields the following information: 


“N. J. Horseradish, 5-lb. bundles washed, $1.50-1.75.” 


The difference in market value of horseradish with green 
tops sold in 100-pound bags and horseradish with green tops 
sold in smaller quantities, i.e. 5-pound packages and 15-pound 
baskets, is not clear. For example, complainant testified at the 
hearing that horseradish packaged in 5-pound bags was first 
washed. The cost of the bags, as well as the cost of labor in- 
cidental to washing and packaging horseradish in 5-pound bags, 
would appear to increase the seller’s overhead costs and logically 
would seem to require that the seller ask a higher price on the 
market for the smaller quantities than for unwashed horse- 
radish in 100-pound bags. 

Complainant has submitted evidence pertaining to the price 
or market value of horseradish which is washed and packed in 
5-pound bags and in 15-pound baskets but has failed to show 
that the value of this horseradish is comparable in value to 


horseradish packed in 100-pound sacks. Complainant has failed 
to establish the market value of horseradish meeting contract 
requirements, therefore, and leaves us with no criterion by 
which to measure the damages, if any, suffered by complainant 
as the result of respondent’s breach. The complaint, therefore, 
should be dismissed. 


ORDER 


The complaint is dismissed. 
Copies hereof shall be served on the parties. 


(No. 5585) 


PHILADELPHIA PRODUCE CREDIT & COLLECTION BUREAU v. 
JOSEPH A. MICHAEL. PACA Docket No. 7321. Decided August 
7, 1958. 


Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint constitutes an ad- 
mission of the facts alleged in the complaint. 
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Mr. T. Ewing Montgomery, of Philadelphia, Pennsylvania, for complainant. 
Mr. A. D. McCollum, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). An informal complaint was filed on January 17, 1958. 
The formal reparation complaint was filed on May 20, 1958. 
Complainant, as assignee, seeks an award of reparation in the 
amount of $4,391.45, which is alleged to be the total purchase 
price of numerous lots of fresh fruits and vegetables sold and 
delivered to respondent by various Philadelphia merchants be- 
tween April 24 and September 13, 1957. 

A copy of the report of investigation prepared by the De- 
partment was served upon complainant on May 28, 1958. A 
copy of the formal complaint and a copy of the report of in- 
vestigation were served upon respondent on May 31, 1958. 

At the time of service of the formal complaint, respondent 
was notified in writing that an answer thereto should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission of 
the facts alleged in the complaint. Notwithstanding such notice, 
respondent has not filed an answer. The issuance of an order 
is therefore authorized without further procedure. 


FINDINGS OF FACT 


1. Complainant, Philadelphia Produce Credit & Collection 
Bureau, is a corporation whose address is 207 Fruit Trade 
Building, Dock and Granite Streets, Philadelphia, Pennsylvania. 


2. Respondent is an individual, Joseph A. Michael, whose 
address is 189 South Pennsylvania Avenue, Wilkes-Barre, Penn- 
sylvania. At the time of the transactions involved herein, re- 
spondent was licensed under the act. 


8. During the period April 24, 1957 through September 13, 
1957, in the course of interstate commerce, the following mer- 
chants, located in Philadelphia, Pennsylvania, sold to respond- 
ent various lots of fresh fruits and vegetables. The dates of 
sale and prices f.o.b. Philadelphia, Pennsylvania, are as in- 


dicated. 
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Date Merchant Price 
April 24- Sept. 12 Eastern Produce Co., Inc. $ 232.50 
June 27-Sept. 10 Phila. Terminals Auction Co. 2077.20 
Aug. 26-Sept. 9 Maurice A. Gobler 97.00 
Aug. 26- Sept. 12 Steigman & Edwards 230.00 
Aug. 27 Pinto Brothers 8.75 
Aug. 27-28 Joseph D. Spinelli 93.25 
Aug. 27- Sept. John D. Giacomo 129.50 
Aug. 28 - Sept. Samuel P. Mandell Co. 647.50 
Aug. Sklarz Produce Co. 127.50 
Aug. . H. J. Gosser & Co. 35.50 
Sept. John Vena, Inc. 22.00 
Sept. John C. Moritz Company 95.00 
Sept. Max Feldbaum & Son 90.00 
Sept. Quaker City Produce Co. 60.75 
Sept. F. B. Tanner Co. 45.00 
Sept. Yeckes-Eichenbaun 10.00 
Sept. Thomas J. Holt Company 153.75 
Sept. M & C Produce Company, Inc. 127.50 
Sept. Angelo D. Giacomo 108.75 


Total $4,391.45 


4. Fresh fruits and vegetables meeting the specifications of 
the foregoing contracts were delivered by the merchants to re- 
spondent at Philadelphia, Pennsylvania. All of these commodi- 
ties had been shipped to the merchants from points outside of 
the State of Pennsylvania. Respondent accepted these com- 
modities. 


5. During the months of October, November and December 
1957, the merchants listed in Findings of Fact No. 3 assigned 
and transferred, in writing, all their right, title and interest in 
and to the several claims involved in this proceeding to the 
complainant, Philadelphia Produce Credit & Collection Bureau. 


6. The total purchase price of the commodities is $4,391.45, 
no part of which has been paid by respondent to complainant 
or the assignors. 


7. An informal complaint was filed on January 17, 1958, 
which was within 9 months after the causes of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal 
complaint constitutes a waiver of oral hearing and an admis- 
sion of the facts alleged in the complaint, as provided in the 
rules of practice (7 CFR 47.8(c)). 
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Respondent’s failure to pay to complainant or the assignors 
the purchase prices of the commodities is in violation of section 
2 of the act. Complainant should be awarded reparation in the 
amount of $4,391.45, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $4,391.45, with interest 
thereon at the rate of 5 percent per annum from October 1, 
1957, until paid. 


The facts and circumstances shall be published. 
Copies hereof shall be served upon the parties. 


(No. 5586) 


CLARION FRUIT COMPANY v. PHILBROOK POTATO COMPANY. 
PACA Docket No. 7292. Decided August 12, 1958. 


Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint constitutes an ad- 
mission of the facts alleged in the complaint. 


Mr. A. N. Brockway, of Pittsburgh, Pennsylvania, for complainant. Mr. A. 
D. McCollum, Presiding Officer 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). An informal complaint was filed on May 31, 1957. 
The formal complaint was filed on January 18, 1958. Com- 
plainant seeks an award of reparation in the amount of $142.90, 
which is alleged to be the amount due from respondent in con- 
nection with the sale of a carload of potatoes by respondent to 
complainant during January 1957. 


A copy of the formal complaint and a copy of the report 
of investigation prepared by the Department were served upon 
respondent on April 23, 1958. A copy of the report of investi- 
gation was served upon complainant on April 28, 1958, 
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At the time of service of the formal complaint, respondent 
was notified in writing that an answer thereto should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute an admission of the facts alleged in the com- 
plaint. Notwithstanding such notice, respondent has not filed 
an answer. The issuance of an order is, therefore, authorized 
without further proceedings. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Sam Cherico, 
Anthony L. Cherico, and Joseph W. Cherico, doing business as 
Clarion Fruit Company, whose address is 1060 East Main 
Street, Clarion, Pennsylvania. 


2. Respondent is an individual, Wesley W. Philbrook, doing 
business as Philbrook Potato Company, whose address is Post 
Office Box 552, Caribou, Maine. At the time of the transaction 
involved herein, respondent was licensed under the act. 


3. On or about January 9, 1957, in the course of interstate 


commerce, complainant purchased one carload of U.S. No. 1, 
2144” minimum, brushed, unwashed Katahdin potatoes, in 15- 
pound bags, at $.53 per bag, or for a total price of $1,484, de- 
livered Clarion, Pennsylvania. 


4, Pursuant to the foregoing contract, on or about January 
11, 1957, complainant shipped 2800 15-pound bags of potatoes 
in car BAR 7141, from Grimes Mills, Maine, to complainant at 
Clarion, Pennsylvania. 


5. The shipment arrived at Clarion, Pennsylvania, on Janu- 
ary 17, 1957. The railroad inspected the potatoes beginning on 
January 17 and ending on January 19, 1957, and reported the 
following: “C: L. Potatoes: 495 Pecks Potatoes Frozen. 165 
Pecks potatoes frozen not saleable.” Complainant notified the 
broker that the potatoes were damaged by freezing and re- 
quested protection based on the railroad’s report. The broker 
notified respondent who granted such protection. Complainant 
accepted the potatoes. 


6. Respondent sent complainant an invoice for the purchase 
price of $1,484, less freight charges computed by respondent of 
$549.62, to be paid by complainant to the carrier, leaving a bal- 
ance due of $934.38. Complainant paid respondent $934.38. 
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The correct freight charges computed by the carrier were 
$568.07, which amount complainant paid the carrier. The 
freight charges were $18.45 more than stated in respondent’s 
invoice. 


7. The damages incurred by complainant in connection with 
the frozen potatoes is $124.45, plus the additional freight 
charges of $18.45, paid by complainant or a total of $142.90. 
No part of this amount has been paid by respondent to com- 
plainant. 


8. An informal complaint was filed on May 31, 1957, which 
was within 9 months after the cause of action accrued. 













CONCLUSIONS 


The failure of respondent to file an answer to the formal 
complaint constitutes an admission of the facts alleged in the 
complaint, as provided in the rules of practice (7 CFR 47.8(c) ). 


The evidence establishes that respondent agreed to protect 
complainant against the loss shown by the railroad inspection 
report. This report states that 495 bags of the potatoes were 
frozen and 165 bags were unsaleable. According to complainant 
the potatoes were resorted and 165 bags were found to be of no 
value. Complainant claims damages of $124.45, consisting of 
the 165 bags of unsaleable potatoes at the contract price of 
$.53 each, and labor and other incidental expenses. It is con- 
cluded that complainant sustained a loss of $124.45 in con- 
nection with the frozen potatoes. 


Respondent invoiced complainant for the agreed purchase 
price of the potatoes of $1,484, less freight charges of $549.62, 
leaving a balance due of $934.38. Complainant assumed that 
$549.62 was the correct amount of the freight charges and he 
paid respondent $934.38. However, the correct amount of the 
freight charges was later computed by the carrier to be $568.07, 
including $18.45 for heater charges that was not included when 
the freight was computed by respondent to be $549.62. Com- 
plainant paid the carrier $568.07. The contract was on a de- 
livered basis which obligated respondent, as the seller to pay 
the freight charges from shipping point to Clarion, Pennsyl- 
vania. Since complainant paid the charges it is entitled to re- 
imbursement for the $18.45 paid in excess of that which was 
credited by respondent against the contract price. 


There is due complainant from respondent $124.45 in con- 
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nection with the frozen potatoes and $18.45 in connection with 
the freight charges, or a total of $142.90. 

Respondent’s failure to pay to complainant the $142.90 is in 
violation of section 2 of the act. Complainant should be awarded 
reparation in that amount, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $142.90, with interest thereon 
at the rate of 5 percent per annum from February 1, 1957, 
until paid. 


The facts and circumstances shall be published. 


Copies hereof shall be served upon the parties. 


(No. 5587) 


CLEVELAND CELERY MARKET Co. v. VITA-WELLBROCK-KEARNEY, 
Inc. PACA Docket No. 6968. Decided August 12, 1958. 


Suitable Shipping Condition—Abnormal 
Deterioration—Damages—Dismissal 


Respondent accepted the shipment and is liable to complainant for the 
purchase price less damages sustained as a result of a breach of contract 
on the part of complainant. It is concluded that the produce was not 
in suitable shipping condition when shipped and since respondent’s 
damages equal the f.o.b. contract price, the complaint and counterclaim 
are dismissed. 

Mr. Ira E. Arnold, of Cleveland, Ohio, for complainant. Mr. Lewis F. Glaser, 
of New York, New York, for respondent. Mr. James A. O’Donnell, Pre- 
siding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). An informal complaint was received by the Depart- 
ment on October 3, 1956. In a formal complaint filed on De- 
cember 28, 1956, complainant seeks to recover $936.08, the 
purchase price of a carload of cantaloups allegedly sold to re- 
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spondent on September 17, 1956, for $760 f.o.b., plus $176.08, 
the alleged unpaid balance of the freight charges on the ship- 
ment. 


A copy of the formal complaint and a copy of the Depart- 
ment’s report of investigation were served upon respondent on 
February 14, 1957. On the following day, a copy of the report 
of investigation was served upon complainant’s attorney. Re- 
spondent filed an answer to the formal complaint on February 
28, 1957, alleging a breach of the express warranty made by 
complainant that the cantaloups were of excellent quality, free 
of decay, and in good shipping condition. Respondent denies 
liability to complainant for the purchase price. By way of 
counterclaim, respondent claims that it sustained damages of 
$128 because the cantaloups were not as represented by com- 
plainant and were not in suitable shipping condition. Complain- 
ant filed a reply on April 5, 1957, alleging that respondent pur- 
chased the cantaloups on an f.o.b. shipping point acceptance 
basis and had no right to reject the car on arrival. 


An oral hearing was held at New York City on October 15, 
1957. Both parties were represented by counsel. The testi- 


mony of nine witnesses was received in evidence, four for 
complainant and five for respondent. Three of complainant’s 
witnesses testified by deposition. Both sides filed briefs. 


FINDINGS OF FACT 


1. Complainant is a corporation, Cleveland Celery Market 
Co., whose address is 2633 East 40th Street, Cleveland, Ohio. 
At the time of the transaction involved herein, complainant was 
licensed under the act. 


2. Respondent is a corporation, Vita-Wellbrock-Kearney, 
Inc., whose address is 185 Chambers Street, New York, New 
York. At the time of the transaction involved herein, respond- 
ent was licensed under the act. 


3. On or about September 17, 1956, in the course of inter- 
state commerce, complainant sold to respondent 288 crates of 
Rosy brand cantaloups, size 36, at an agreed price of $2.50 per 
crate, f.o.b. shipping point acceptance, plus a precooling charge 
of $40, or a total purchase price of $760. Complainant repre- 
sented the melons to be of good quality and in good condition. 
At the time of sale the melons were in car PFE 74289 at Cleve- 
land, Ohio. This car had been shipped from Mendota, Cali- 
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fornia, on September 7, 1956, and arrived at Cleveland on Sep- 
tember 14, 1956. The contract between the parties was negoti- 
ated by Ben Goldsamt, a broker located at 204 Franklin Street, 
New York, New York. 


4. On September 14 and 17, 1956, car PFE 74289 was in- 
spected on track at the Northern Ohio Food Terminal, Cleve- 
land, Ohio, by inspectors of the Railroad Perishable Inspection 
Agency and by complainant’s produce inspector, Anthony Bova. 
The shipment was also inspected daily while on track at Cleve- 
land by complainant’s Vice President Anthony Geraci. No decay 
was noted in any of these inspections. 


5. On September 17, 1956, following the sale to respondent, 
complainant diverted car PFE 74289 to respondent at New 
York City. On the same day, at 3:50 p.m., respondent diverted 
the car to its purchaser, the Great Atlantic & Pacific Tea Com- 
pany, at Garden City, Long Island, New York, where it arrived 
on September 21, 1956. On the same day, the load was rejected 
to respondent by the Great Atlantic & Pacific Tea Company. 


6. On September 21, 1956, car PFE 74289 was federally 
inspected at Garden City, Long Island, New York. The canta- 


loups were certified as failing to grade U. S. No. 1 only because 
of excessive decay. Decay was noted as ranging from 4 to 32 
melons per crate (12 to 95%), averaging approximately 40% 
Alternaria Rot, all stages. The shipment was also inspected at 
Garden City on September 21, 1956, by the Standard Inspection 
Service, and the fruit was certified as having an average of 
55% decay. 


7. On September 21, 1956, respondent notified complainant 
of the inspections. Complainant advised that it would seek 
some help from the shipper. On September 24, 1956, respond- 
ent abandoned the shipment to the carrier and the cantaloups 
were sold for $641.25. The carrier applied the sales proceeds 
toward the freight charges assessed at $817.33, leaving a dif- 
ference in freight unpaid of $176.08. 


8. The formal complaint was filed on December 28, 1956, 
which was within 9 months after the causes of action accrued. 
CONCLUSIONS 


Respondent denies liability to complainant for the purchase 
price of the carload of cantaloups on the ground that complain- 
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ant breached certain warranties. Complainant contends that the 
agreed basis of sale was f.o.b. shipping point acceptance under 
which respondent had no right of rejection and that since re- 
spondent rejected the shipment on arrival it waived the right 
to recover for any breach on complainant’s part. 


The evidence establishes that one of the agreed terms of sale 
was shipping point acceptance. The testimony of Anthony 
Geraci, complainant’s Vice President, was not too convincing 
on this point. Nevertheless, that term of sale was contained in 
complainant’s confirming telegram and invoice, and also in a 
telegram sent by respondent to complainant on September 22, 
1956. Actually, it is not material whether the sale was on that 
basis or only on an f.o.b. basis since it does not appear that 
respondent rejected fhe shipment to complainant. On September 
21, 1956, respondent advised complainant by telegram that re- 
spondent’s customer had rejected and respondent was getting a 
Federal inspection. In a second telegram that day respondent 
advised complainant of the Federal inspection and stated that 
it intended to reject to the railroad because it did not believe 
the melons could be sold for more than the freight charges. On 
September 22, 1956, complainant wired respondent that some 
help would be sought from the shipper. On September 24, 1956, 
respondent abandoned the shipment to the carrier. 


Having accepted the cantaloups, respondent is liable to com- 
plainant for the purchase price, less any damages sustained as 
a result of a breach of contract on the part of complainant. 
The burden of proof is on respondent to prove the alleged 
breach of contract and the extent of damages resulting there- 
from. 


Respondent alleged in its answer that complainant expressly 
warranted the cantaloups to be of excellent quality, free of 
decay, and in good shipping condition at Cleveland. Complain- 
ant contended in its brief that no express warranty was made. 
However, it alleged in the complaint that the melons were sold 
as “being in good condition” and Anthony Geraci testified at 
the hearing that he told the broker it was a “good car” and 
in “perfect condition.” The broker testified that Geraci rep- 
resented the cantaloups to be of good quality and in good con- 
dition. In our opinion, the evidence clearly establishes that 
complainant represented the cantaloups to be, in effect, of good 
quality and in good condition at Cleveland and we have so 
found. For reasons which will appear hereinafter, it is deemed 
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unnecessary to consider whether there was a breach of this 
express warranty. 


Respondent’s principal contention is that the cantaloups were 
not in suitable shipping condition at the time of sale in Cleve- 
land. Section 46.24(j) of the regulations (7 CFR 46.24(j)) 
provides that “suitable shipping condition” in connection with 
reconsigned, rolling, or tramp cars means that the commodity 
at the time of sale, is in a condition which, if the shipment is 
handled under normal transportation service and conditions, 
will assure delivery without abnormal deterioration at the des- 
tination specified in the contract of sale. In support of its posi- 
tion that the cantaloups were not in suitable shipping condition, 
respondent relies upon the inspections made at Garden City, 
Long Island, New York, on September 21, 1956, by the Federal 
inspection service and the Standard Inspection Service. The 
percentage of decay found by these inspections certainly appears 
to be abnormal for cantaloups represented to be of good quality 
and in good condition at Cleveland 4 days before. 


There is no evidence that the shipment suffered any me- 
chanical difficulties in transit from Cleveland. The shipment 
moved under standard refrigeration. The condition of the 
equipment was officially certified at Garden City as follows: 
“Hatch covers closed, plugs in, bunkers filled with ice to within 
1 foot from top.” Complainant attempted to show that the 
normal transit time was 3 days from Cleveland to New York, 
the destination specified in the contract, whereas the shipment 
here was 4 days in transit from Cleveland to Garden City. 
However, the broker who had 45 years’ experience in the busi- 
ness testified for respondent that the average running time from 
Cleveland to New York City would make a car available for 
the fourth morning market. Garden City is approximately 16 
miles from New York City and is generally regarded as being 
within the greater New York area. It is doubtful that there 
is any appreciable differences in transit time from Cleveland 
to New York City or Garden City. But even assuming a 1-day 
delay in transit, the amount of decay was so excessive that it 
could not in reasonableness be attributed to the late arrival. It 
is concluded that the cantaloups were not in suitable shipping 
condition at the time of sale. 

We come now to the question of damages sustained by re- 
spondent as a result of complainant’s breach of warranty of 
suitable shipping condition. The proper measure of damages 
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for breach of warranty is the difference between the market 
value of produce meeting contract specifications and the market 
value of the produce actually delivered. 

Official notice is taken of the United States Department of 
Agriculture Market News report at New York City for Sep- 
tember 21, 1956. On that day size 36 California cantaloups of 
generally good merchantable quality and condition were quoted 
at $5 to $6 per crate in jobbing quantities. On the basis of the 
lowest quotation, the 288 crates would have had an approxi- 
mate carlot market value of $1,440. The only evidence of the 
value of the cantaloups delivered is the amount realized by the 
carrier on resale, $641.25. We, therefore, conclude that the 
damages sustained by respondent are approximately the same 
as the f.o.b. contract price of $760. 

By way of counterclaim respondent also seeks to recover 
$128, the claimed profit it would have made on the resale to 
Great Atlantic & Pacific Tea Company. It is well settled that 
anticipated profits of a resale are recoverable only as special 
damages and that, in order to recover special damages based 
upon the loss of profits of a resale, the buyer must prove that 
such damages were within the contemplation of the parties. 
This, in turn, requires proof that a seller entered into the con- 
tract in controversy with knowledge of the terms of the con- 
tract of resale and with knowledge that a replacement purchase 
to fulfill the resale contract could not be made in the event of 
a breach. Leonard O’Day Co. v. William F. Helm & Son, 16 
A.D. 1037. There is no proof that complainant was advised by 
respondent of this resale. The counterclaim should, therefore, 
be dismissed. 

In addition to the contract price of $760, complainant seeks 
to recover the unpaid balance of the freight charges, $176.08. 
There is no showing that complainant paid these charges or 
had been billed for them as late as October 15, 1957, the date 
of the oral hearing. It is concluded that complainant is not en- 
titled to reparation for the unpaid balance of the freight 
charges. 

Since the amount of respondent’s damage, $760, is the same 
as the purchase price due complainant, the complaint should 
also be dismissed. 


ORDER 


The complaint and counterclaim are hereby dismissed. 
Copies hereof shall be served upon the parties. 
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(No. 5588) 


PAN AMERICAN FRUIT COMPANY, INC. v. C. C. BovA & COM- 
PANY. PACA Docket No. 6505. Decided August 12, 1958. 


Terms of Contract—Market Value— 
Commission 


Where the parties failed to prove the grade, quality or condition of the pro- 
duce called for by the contract of sale and respondent failed to prove 
a subsequent contract of consignment, it is concluded that respondent 
was liable for the reasonable market value of the commodity less nec- 
essary expenses. Since this was not a consignment transaction, respond- 
ent is not entitled to a commission. 


. David Siskind, of New York, New York, for complainant. Mr. G. J. 
Walpert, of Roanoke, Virginia, for respondent. Mr. Champe T. Broad- 
dus, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). An informal complaint was filed on March 21, 1955, 
and a formal complaint was filed on May 5, 1955. Complainant 
seeks an award of reparation in the amount of $1,712.40, which 
is alleged to be the purchase price, plus a wharfage charge of 
$15, for a truckload of bananas sold by complainant to respond- 
ent on or about February 23, 1955. 


A copy of the formal complaint and a copy of the Depart- 
ment’s report of investigation were served upon respondent on 
May 17, 1955. A copy of the report of investigation was served 
upon complainant on the same date. 


Respondent filed an answer on May 23, 1955, alleging that 
the bananas shipped by complainant did not meet contract re- 
quirements; that respondent refused to accept the shipment 
under the contract; and that the parties agreed that respondent 
should sell the bananas on behalf of complainant. 


An oral hearing was held in Roanoke, Virginia, on Septem- 
ber 22, 1955, at which respondent was represented by counsel. 
Subsequently, the hearing was reopened to allow complainant 
to file the deposition of Harry Kern, its president. During the 
pendency of the proceeding respondent paid to complainant the 
sum of $432.06, representing an undisputed amount, leaving the 
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disputed amount ad! $1,280.34 for determination herein. Both 
parties filed briefs in support of their respective positions. 


FINDINGS OF FACT 


1. Complainant, Pan American Fruit Company, Inc., is a 
corporation whose address is 1217 N. W. 21st Street, Miami, 


Florida. 


2. Respondent is an individual, Charles C. Bova, doing busi- 
ness as C. C. Bova & Company, whose address is 1001 3d Street, 
S. E., Roanoke, Virgiina. At the time of the transaction in- 
volved herein, respondent was licensed under the act. 


3. On February 23, 1955, in the course of interstate and 
foreign commerce, complainant contracted to sell respondent a 
truckload of bananas at $5.75 per cwt., plus $15 wharfage 
charge, f.o.b. Miami, Florida. At the time the contract was 
entered into, the bananas were aboard ship en route from 
Honduras to Miami, Florida. 


4. The ship arrived at Miami on February 25, 1955. Com- 
plainant loaded 516 stems of bananas, weighing 29,520 pounds, 
from the ship into a truck operated by R. G. Johnson who had 
been employed by respondent to transport the bananas from 
Miami, Florida, to Roanoke, Virginia. On the same day, com- 
plainant sent a telegram to respondent reading as follows: 


“CONFIRMING SHIPPED YOU TODAY TRAILER LOAD 
HONDURAS BANANAS VIRGINIA T/R 4-054 CON- 
TAINING 516 STEMS 29520 POUNDS at $5.75 CWT 
FOB MIAMI PLUS $15.00 WHARFAGE TOTAL $1712.40” 


5. The bananas arrived at Roanoke, Virginia, in the evening 
of February 27, 1955. On Monday, February 28, 1955, respond- 
ent’s buyer, M. D. Tyree, talked by telephone to Harry Kern, 
president of complainant corporation, concerning the condition 
of the bananas. Following this conversation the bananas were 
unloaded by respondent and placed in storage in respondent’s 
place of business. 

6. On March 14, 1955, complainant sent a telegram to re- 


spondent requesting “immediate remittance” for the total in- 
voice price of $1,712.40 for the truckload of bananas. 


7. The account sales dated March 14, 1955, rendered by 
respondent to complainant, disclosed that respondent sold the 
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truckload of bananas between March 2 and March 7, 1955, for 
a total gross sales price, after refunds, of $1,138.19, and for 
net proceeds of $432.06. With this account sales respondent 
tendered his check to complainant in the amount of $432.06. 
This check was refused. 


8. On July 23, 1956, the sum of $432.06 was tendered by 
respondent and accepted by complainant as an undisputed 
amount. 


9. There is now due and owing complainant by respondent 
the sum of $170.73 on the shipment of bananas. 


10. The formal complaint was filed on May 5, 1955, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The parties are in agreement that in a telephone conversation 
on February 23, 1955, complainant agreed to sell and respond- 
ent agreed to purchase a truckload of Honduras bananas due 
to arrive several days hence in Miami, Florida. Complainant 
alleges in its complaint that the bananas were sold as fair 
quality, good green condition, showing some scarring, with an 
average weight of approximately 55 pounds per stem and that 
the bananas shipped to respondent were in accordance with the 
contract. Respondent alleged in his answer that complainant 
represented the bananas to be fancy, large, and clean whereas 
those delivered were badly scarred, small and very inferior 
fruit, entirely unsuitable for respondent’s market and contrary 
to complainant’s representations. 


The first issue joined by the pleadings concerns the grade, 
quality or condition of the bananas to be delivered under the 
contract. On this point, Harry Kern (also known as Harry 
Kanitzky), president of complainant corporation, testified by 
deposition as follows: 


“To the best of my recollection of the conversation that I 
had with Mr. Bova on or about February 23rd I specifically 
and emphatically mentioned the fair quality of the bananas 
which were due to arrive and that I would select a load for 
him of the better quality. Furthermore I requested and 
informed Mr. Bova that his price would be $5.75 per hun- 
dred weight FOB Final, that I had sold bananas off that 
same cargo for more money, also some for less and I fur- 


\ 
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ther informed Mr. Bova that the Honduras bananas had 
been arriving in fair quality, good green condition showing 
some scarring and averaging about 55 pounds to the stem. 
At least the last load showed that the quality and condi- 
tion was of fair to poor quality. 


“We agreed on a price of $5.75 per hundred weight FOB 
Miami plus $15.00 wharfage and in arriving at that price 
I took into consideration the then going market price for 
top quality and condition bananas from Equador and else- 
where ranged from $6.50 to $7.00 per hundred weight.” 


In contrast, respondent testified that the bananas were rep- 
resented by Kern to be good, fancy, large fruit that would be 
suitable for respondent’s trade and that complainant had knowl- 
edge of the type of bananas required by respondent. In this 
connection, respondent testified that several weeks before he 
had agreed to purchase a truckload of bananas from com- 
plainant; that this load had been refused by respondent because 
of the condition of the bananas; and that in the present trans- 
action complainant represented the bananas as being “fancy 
stuff” or a “good load” in comparison with the load rejected. 


Kern admitted that a prior load had been refused by respond- 
ent. He denied representing the bananas to be good, fancy, or 
large fruit, and also denied that bananas are described in the 
trade by such terms. According to Kern, bananas are sold in 
the trade under four classifications, selects, which are the best 
quality available on board; specials or rejects; ripes and turn- 
ings; and ripes boxed. 

Each party had the burden of proving his allegations with 
respect to the grade, quality and condition of the bananas to 
be shipped. Complainant contends in its brief that its position 
is supported by the confirming telegram on February 25, 1955, 
to which respondent took no exception. This telegram, how- 
ever, makes no mention of grade, quality or condition and, 
therefore, lends no support to either party. The evidence sub- 
mitted by the parties is in direct conflict. We see no basis for 
saying that the evidence of one party is entitled to greater 
weight than the other. It must be concluded, therefore, that 
both complainant and respondent have failed to sustain the 
burden of proving by a preponderance of the evidence their 
allegations as to the grade, quality and condition of the ba- 
nanas to be shipped. 


Respondent next contends that he rejected the truckload of 
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bananas to complainant and that the parties thereafter entered 
into a contract whereby respondent was to sell the bananas 
for the account of complainant. Complainant denies both of 
these contentions. 

Respondent’s buyer, Tyree, testified that he had been briefed 
by respondent as to the grade and quality of the bananas pur- 
cnased and that upon seeing the quality and condition of the 


bananas in the truck on February 28, 1955, he called Kern at F 


Miami, Florida. According to Tyree, he informed Kern that 
the bananas “were scarred up so bad and small they wasn’t 
nothing but just junk and we couldn’t sell that kind of stuff”; 
that he begged Kern to “move them to somebody else’; but that 
Kern said ‘‘no, I don’t have no where; unload them and don’t 
hurt me no worse than you have to.” This testimony appears 
to be inconsistent with his subsequent testimony that ‘I under- 
stood to do what we could and give him what we got out of 
them; whenever we run in any other deals that is the way we 
do; that is what I should have done when we ran into this; 
I knew Harry a long time and I figured that whatever he said 
it was all right, and I still told him to send them somewhere 
else.” (Emphasis added) 


Kern testified that on February 28, 1955, Tyree telephoned 
and said that respondent had expected better fruit and thought 
they would have trouble getting rid of it. Kern testified that 
he told Tyree the bananas were the best of the load as agreed 
with respondent, and for Tyree to contact him after selling 
the bananas and he (Kern) would see what he could do about 
giving respondent a better price on the next load of bananas. 
He also stated that “Under no circumstances did I authorize 
him (Tyree) or anybody else connected with Bova either on 
that day or at any other time to handle the merchandise for 
my account or the account of Pan American Fruit Company.” 
There is some evidence concerning a subsequent call by Tyree 
to Kern for ‘more bananas” and testimony by Bova that he 
tried to contact Kern later by long distance telephone but that 
Kern refused to talk to him. These subsequent incidents, how- 
ever, as well as others that were mentioned collaterally in tes- 
timony, are of insufficient substances to bear materially on the 
respective contentions of the parties. 

Since respondent alleged that the shipment was rejected and 


that a consignment contract was entered into, he had the bur- 
den of proving such allegations by a preponderance of the evi- 
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dence. Respondent has failed to sustain this burden with re- 
spect to both allegations. As we have pointed out the testimony 
of Tyree is not too clear. There was no documentary evidence 
of the claimed consignment contract. While Tyree complained 
of the bananas received, he did not reject them. We have con- 
sistantly held that notice of rejection must be in clear and 
unmistakable terms. Mere complaint regarding a shipment can- 
not be considered as a notice of rejection. Cusumano Brothers 
Co. v. Lew’s Fruit Co., 16 A. D. 257; John C. Lester Co. V. 
Victory Distributing Co., Inc., 11 A. D. 876; San Pat Vegetable 
Company, Inc. V. Sid Kyman, 5 A. D. 483. 


There is no question that respondent sold the bananas fol- 
lowing the conversation between Tyree and complainant. In 
view of our conclusion that the parties failed to prove the kind 
of bananas called for by the contract of sale and respondent 
failed to prove a subsequent contract of consignment, respond- 
ent became liable for the reasonable market value of the ba- 
nanas. Anunymous, 14 A. D. 929. The only evidence of such 
value is the prices received by respondent from the sale thereof. 


Respondent testified that the condition of the bananas was 
such that in order to sell them they had to be cut from the 
stems and placed in cartons. He testified further that some 
were sold in the Roanoke area for gross proceeds, after de- 
ducting refunds, of $482, but he could not sell the remainder 
there and he shipped them to Washington, D. C. The account 
sales of the Washington consignee shows that the bananas were 
sold for gross proceeds of $738.75; that deductions were made 
for unloading and commission of $8.68 and $73.88, respectively; 
and that the net proceeds were $656.19. Respondent rendered 
to complainant an account sales showing gross proceeds of 
$1,138.19 and net proceeds of $432.06. The deductions totaled 
$706.13, consisting of $295.20 for freight from Miami, Florida 
to Roanoke, Virginia; $130.20 for freight on 434 cartons shipped 
from Roanoke to Washington; $110 for 550 corrugated cartons; 
and $170.73 for respondent’s commission. In the absence of any 
evidence to the contrary, it is concluded that the sale was 
promptly and properly made and that fhe prices realized by 
respondent represented the reasonable market value of the 
bananas. 

Complainant mentions in its brief that both the Washington 
consignee and respondent charged a commission. It appears to 
us that the consignee’s commission was a reasonable and neces- 
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sary expense incurred by respondent, as were the other charges 
for freight and cartons, in selling the bananas. Respondent is 
not entitled, however, to any commission since he was not 
handling the bananas on consignment for complainant. This 
sum of $170.73 deducted by respondent for commission is due 
and owing complainant. The balance of the net proceeds, 
$432.06, has been paid to complainant. 


The failure of respondent to pay to complainant the sum of 
$170.73 is in violation of section 2 of the act. Reparation 
should be awarded to complainant in that amount, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $170.73, with interest there- 
on at the rate of 5 percent per annum from April 1, 1955, 
until paid. 

Copies of this order shall be served upon the parties. 


(No. 5589) 


WESTERN FRUIT DISTRIBUTORS, LTD. v. TURLOCK FROZEN Foops, 
Inc. PACA Docket No. 7171. Decided August 12, 1958. 


Failure to Deliver—Damages 


Since respondent could have obtained strawberries from nearby sources to 
fulfill its contract obligation to complainant, respondent’s failure to de- | 
liver was without reasonable cause in violation of the act. The measure 
of damages is the difference between the contract price and the market 
value of strawberries at the time delivery should have been made. 


Complainant and respondent, pro se. Mr. James V. Wright, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). The formal complaint was filed on October 10, 1957. 
Complainant seeks an award of reparation in the amount of 
$8,041.08 as damages alleged to have been sustained by reason 
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of respondent’s failure to deliver frozen strawberries purchased 
on or about May 20, 1957. 

A copy of the report of investigation prepared by the De- 
partment was served upon complainant on November 5, 1957. 
Copies of the formal complaint and the report of investigation 
were served upon respondent on November 10, 1957. 

Respondent filed an answer on November 21, 1957, wherein 
it admits having failed to deliver said strawberries and alleges, 
as a defense, that due to heavy rains and crop failure, condi- 
tions beyond its control, it was unable to deliver most of the 
strawberries it sold to complainant. Respondent also alleged 
that it was common knowledge that it did its own growing, 
harvesting, and processing. A copy of the answer was served 
upon complainant on November 29, 1957. 

Although the amount in dispute is in excess of $500, neither 
party requested an oral hearing. The issues, therefore, are de- 
termined under the shortened procedure in accordance with 
section 47.20 of the rules of practice. Complainant requested 
that its complaint and exhibits attached thereto be considered 
as its opening statement. Respondent requested that its answer 
be considered as its answering statement. Complainant did not 
file a statement in reply. 


FINDINGS OF FACT 


1. Complainant, Western Fruit Distributors, Ltd., is a cor- 
poration whose address is Room 229, Ontario Food Terminal, 
Toronto, Ontario, Canada. 

2. Respondent, Turlock Frozen Foods, Inc., is a corporation 
whose address is P. O. Box 528, Turlock, California. At the 
time of the transaction involved herein, respondent was licensed 
under the act. 


3. On or about May 20, 1957, contemplating shipment in in- 
terstate commerce, complainant purchased from respondent the 
1957 pack frozen strawberries listed below at the f.o.b. West 
Coast prices indicated: 


Quantity Articles Pounds Price 
4,000 30 lb. cans 4 x 1 Grade A 

frozen sliced Shasta straw- 

berries at 12%¢ per pound 120,000 $15,000.00 
6,000 28 Ib. cans 4 x 1 Grade B or 

better Choice (Medium graded 

size 5/8 x 1%”) frozen whole 
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Quantity Articles Pounds Price 
Shasta strawberries at 12%¢ 
per pound 168,000 21,000.00 


Totals 288,000 $36,000.00 


The strawberries were to be stored during the month of June 
in Turlock Cold Storage in Turlock, California, for shipment 
by complainant in late June and July 1957. Complainant was 
to pay storage after the expiration of the first month. Re- 
spondent was to invoice complainant at the expiration of the 
first month’s storage. 


4. On or about July 27, 1957, respondent shipped to com- 
plainant at Booth Cold Storage, Chicago, Illinois, the following 
strawberries at 121% cents per pound: 


Quantity Articles Pounds Price 
713 28 Ib. cans 4 x 1 Grade A 
frozen whole Shasta straw- 
berries 19,964 $2,495.50 
Prepaid freight charges 467.60 


$2,963.10 


5. Complainant accepted and paid for the 713 cans shipped. 
Respondent failed to deliver the 4,000 30-pound cans of frozen 
sliced strawberries and the balance of 5,287 of the 28-pound 
cans of frozen whole strawberries, a total of 268,036 pounds. 


6. The sale involved in this proceeding was not conditioned 
upon the availability of strawberries from respondent’s own 
fields from which respondent customarily obtained them. Re- 
spondent could have obtained strawberries from other sources 
in order to meet its contract obligation to complainant. 


7. On May 22, 1957, after the purchase of the frozen straw- 
berries from respondent, complainant contracted to resell them 
to S. Netkin & Son, Ltd., Hamilton, Ontario, at 13 cents per 
pound. When it became obvious that respondent would not 
deliver the remaining 268,036 pounds of strawberries, complain- 
ant settled the damage claim of this purchaser on September 
12, 1957, for $8,640. 


8. There is due and owing by respondent to complainant the 
sum of $6,700.90. 


9. The formal complaint was filed on October 10, 1957, 
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which was within 9 months after the cause of action herein 
accrued. 


CONCLUSIONS 


Respondent contends that it was excused from making fur- 
ther deliveries of the strawberries to complainant due to heavy 
rains, crop failure, conditions beyond its control, and that it 
was common knowledge that respondent did its own growing, 
harvesting, and processing. None of these contentions has any 
merit. The sale in question was unconditional in character. The 
fact that respondent may have expected to fulfill its obligation 
to complainant by processing strawberries grown and harvested 
from its tract does not excuse its failure to make delivery. The 
well-established rule in this situation is stated in Maryland 
Trading Company, Inc. v. California Frozen Fuods, Inc., 16 
A.D. 1266, 1268, 1269, as follows: 


“Where one makes an unqualified agreement to sell goods 
to be delivered at a fixed time, or on demand of the buyer 
within a stated period, and it is inherently possible to 
obtain the goods, the fact that the seller may have ex- 
pected to manufacture the goods himself, or to procure 
them from a certain source, and has not been able to com- 
plete or obtain them when delivery is due, does not excuse 
performance. In that event, his contract being uncondi- 
tional and unqualified, he must go into the market if 
necessary and obtain the goods, and he will be liable in 
damages for non-delivery. 2 Mecham on Sales, § 1103.” 


The Shasta variety strawberries specified in the present con- 
tract is grown in the San Joaquin Valley and in the coastal 
areas of California, mainly in the Watsonville-Santa Cruz and 
Santa Clara Valley. There were other strawberries comparable 
to those specified in the present contract grown in these and 
adjacent areas. The report of the United States Department of 
Agriculture, Agricultural Marketing Service, Fruit and Vege- 
table Division, dated May 1958, covering the 1957 season of 
marketing California fresh strawberries, lists the deliveries of 
strawberries to California freezers by districts and weeks dur- 
ing the 1957 seasons. The deliveries from the San Joaquin 
Valley dropped from 1,978,978 pounds on May 11 and 1,760,232 
pounds on May 18 to 7,375 pounds on June 1, and did not 
exceed 478,664 pounds per week thereafter in 1957. However, 
in the Santa Clara Valley and Watsonville-Santa Cruz districts, 
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although there was a decline during the period from May 24 
through June 15, the deliveries increased thereafter and, al- 
though less than the same period in 1956, they exceeded previ- 
ous years. 


Respondent had the burden of proving that no strawberries 
similar to those contracted for were on hand or were available 
for purchase in order to fulfill its contract obligation to com- 
plainant. Respondent has failed to sustain this burden. Ac- 
cordingly, it is concluded that the failure of respondent to de- 
liver the balance of the strawberries in accordance with the 
contract was without reasonable cause and is in violation of 
section 2 of the act. Kaleel Bros., Inc. v. Earl J. Harrison, 16 
A.D. 1175, 1178, citing Broderick Wood Products Co. v. United 
States, 195 F. (2d) 483, (10th Cir. 1952). 


It is well settled that where the property in the goods has 
not passed to the buyer, and the seller wrongfully neglects or 
refuses to deliver the goods, the buyer may maintain an action 
against the seller for damages for non-delivery. Where there 
is an available market for the goods in question, the measure 
of damages, in the absence of special circumstances showing 
proximate damages of a greater amount, is the difference be- 
tween the contract price and the market price of the goods at 
the time or times when they ought to have been delivered, or, 
if no time is fixed, then at the time of the refusal to deliver. 
A. R. Associates v. Sacramento Frosted Foods Company, 16 
A.D. 157, 163; Maryland Trading Co. v. California Frozen 
Foods, 16 A.D. 1266. 


In order to arrive at the amount of damages complainant 
sustained, it is necessary to determine when the breach occurred. 
Under the contract the strawberries were to be packed and 
stored in June 1957. The evidence indicates, however, that it 
was not until September 1957, when complainant settled the 
damage claim of S. Netkin & Sons, Ltd., that it became obvious 
to complainant that respondent would not deliver the balance 
of the strawberries. Accordingly, we consider that the time 
for delivery was extended from June and that September was 
the time the breach occurred. 


Complainant alleges that it sustained damages of $8,041.08, 
being the sum of $8,640.00 paid Netkin, less 3 cents per pound 
on the 19,964 pounds of berries delivered by respondent to com- 
plainant, or $598.92. The 3 cents per pound referred to appears 
to be the basis on which settlement was made with Netkin. 
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This is not the proper measure of damages. The proper measure 
of damages is the difference between the contract price in the 
present claim and the market price in September 1957, when 
the balance of the strawberries should have been delivered by 
respondent to complainant. Maryland Trading Co. v. California 
Frozen Foods, supra. The Department’s Marketing Report lists 
the September 1957 weekly prices paid to growers by the Cali- 
fornia freezers at 9-12 cents, an average of 10% cents per 
pound. Respondent admits that when it sold the frozen straw- 
berries to complainant in May 1957, at 121% cents per pound 
the sale was based upon the then prevailing field price of 8 
cents per pound, plus 41% cents per pound for processing the 
frozen strawberries. Therefore, since the market price for field 
strawberries in September 1957 was 1014 cents per pound, by 
adding the normal price of 4% cents per pound for processing 
frozen strawberries, we can ascertain the market price of 
frozen strawberries in the California area at 15 cents per pound 
in September 1957. Applying these figures, the measure of 
complainant’s damages is the difference between the contract 
price of 12% cents per pound for the 268,036 pounds which 
respondent failed to deliver to complainant, or $33,504.50, and 
the market value of 15 cents per pound for frozen strawberries 
in September 1957, when they should have been delivered to 
complainant, or $40,205.40. This difference is $6,700.90. Rep- 
aration in the amount of $6,700.90, with interest, should be 
awarded to complainant. 


ORDER 


Within 30 days from the date hereof, respondent shall pay 
to complainant, as reparation, the sum of $6,700.90, with in- 
terest thereon at the rate of 5 percent per annum from October 
1, 1957, until paid. 

The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 


(No. 5590) 


WALKER BROS. PRODUCE Co., INC. v. TROPICOOL PRODUCE. PACA 
Docket No. 7329. Decided August 25, 1958. 
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Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint constitutes an ad- 
mission of the facts alleged in the complaint. 

Moorehead, Sharp & Boyd, of Plainview, Texas, for complainant. Mr. A. D. 
McCollum, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). A formal complaint was filed on April 10, 1958. 
Complainant seeks an award of reparation in the amount of 
$500 which is alleged to be the balance of the purchase price 
of 400 sacks of potatoes sold by complainant to respondent dur- 
ing July 1957. 

A copy of the report of investigation prepared by the De- 
partment was served upon complainant on May 13, 1958. A 
copy of the formal complaint and a copy of the report of in- 
vestigation were served upon respondent on June 16, 1958. 

At the time of service of the formal complaint, respondent 
was notified in writing that an answer thereto should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute an admission of the facts alleged in the com- 
plaint. Notwithstanding such notice, respondent has not filed 
an answer. The issuance of an order is, therefore, authorized 
without further procedure. 


FINDINGS OF FACT 


1. Complainant, Walker Bros. Produce Co., Inc., is a cor- 
poration whose address is Post Office Box 829, Plainview, Texas. 


2. Respondent is an individual, William H. Ranson, doing 
business as Tropicool Produce, whose address is 125 West 9th 
Street, Pueblo, Colorado. At the time of the transaction in- 
volved herein, respondent was licensed under the act. 


3. On or about July 15, 1957, in the course of interstate 
commerce, complainant sold to respondent 400 100-pound sacks 
of U. S. No. 1, Size A, red potatoes at $2.50 per ecwt. f.o.b., 
Plainview, Texas. 


4. On July 15, 1957, complainant delivered to respondent at 
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Plainview, Texas, potatoes meeting the requirements of the 
contract. The shipment was thereafter transported in a truck 
furnished by respondent to Pueblo, Colorado. Respondent ac- 
cepted the potatoes. 


5. The purchase price of the potatoes is $1,000. Respondent 
has paid $500, leaving a balance due of $500, no part of which 
has been paid by respondent to complainant. 


6. The formal complaint was filed on April 10, 1958, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal 
complaint constitutes an admission of the facts alleged in the 
complaint, as provided in the rules of practice (7 CFR 47.8(c)). 


Respondent’s failure to pay to complainant the balance of the 
purchase price of the potatoes is in violation of section 2 of 
the act. Complainant should be awarded reparation in the 
amount of $500, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $500, with interest thereon 
at the rate of 5 percent per annum from August 1, 1957, until 


paid. 
The facts and circumstances shall be published. 


Copies hereof shall be served upon the parties. 


(No. 5591) 


MAPLE LANE ORCHARDS v. FLORIDA FRUIT MARKET, INC. PACA 
Docket No. 7332. Decided August 26, 1958. 


Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint constitutes an ad- 
mission of the facts alleged in the complaint. 


Mr. Burns F. Barford, Jr., of Valatie, New York, for complainant. Mr. A 
D. McCollum, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). The formal complaint was filed on May 29, 1958. 
Complainant seeks an award of reparation in the amount of 
$816.75, which is alleged to be the price of 653 bushels of 
apples sold by complainant to respondent during October 1957. 


A copy of the formal complaint and a copy of the report of 
investigation prepared by the Department were served upon 
respondent on June 13, 1958. A copy of the report of inves- 
tigation was served upon complainant on June 17, 1958. 


At the time of service of the formal complaint, respondent 
was notified in writing that an answer thereto should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission of 
the facts alleged in the complaint. Notwithstanding such notice, 
respondent has not filed an answer. The issuance of an order 
is, therefore, authorized without further procedure. 


FINDINGS OF FACT 


1. Complainant is an individual, Sal Martino, doing business 
as Maple Lane Orchards, whose address is Valatie, New York. 


2. Respondent, Florida Fruit Market, Inc., is a corporation 
whose address is 64 Washington Street, Paterson, New Jersey. 
At the time of the transaction involved herein, respondent was 
licensed under the act. 


8. On or about October 10, 1957, in the course of interstate 
commerce, complainant sold to respondent 653 bushels of apples 
for a purchase price of $816.75, f.o.b. Kinderhook, New York. 


4, On October 10, 1957, complainant delivered to respondent 
at Kinderhook, New York, apples meeting the specifications of 
the contract. The apples were thereafter transported in a truck 
furnished by respondent to Paterson, New Jersey. Respondent 
accepted the shipment. 


5. The purchase price of the apples is $816.75. Respondent 
gave complainant a check for that amount as payment in full. 
The bank returned the check to complainant with the notation 
“Insufficient Funds”. Accordingly, no part of the purchase 
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price of the shipment of apples has been paid by respondent to 
complainant. 


6. The formal complaint was filed on May 29, 1958, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal 
complaint constitutes a waiver of oral hearing and an admis- 
sion of the facts alleged in the complaint, as provided in the 
rules of practice (7 CFR 47.8(c)). 


Respondent’s failure to pay to complainant the purchase 
price of the apples is in violation of section 2 of the act. Com- 
plainant should be awarded reparation in the amount of $816.75, 
with interest. 


ORDER 


Within 30 days from th date of this order, respondent shall 
pay to complainant, as reparation, $816.75, with interest there- 
on at the rate of 5 percent per annum from November 1, 1957, 
until paid. 


The facts and circumstances shall be published. 
Copies hereof shall be served upon the parties. 


(No. 5592) 


JOHN McKay & SONS v. B. E. EDGECOMB WHOLESALE POTATOES. 
PACA Docket No. 7328. Decided August 26, 1958. 


Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint constitutes an ad- 
mission of the facts alleged in the complaint. 


Mr. Charles W. Gatz, of Riverhead, New York, for complainant. Mr. A. D. 
McCollum, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
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et seq.). The formal complaint was filed on May 8, 1958. Com- 
plainant seeks an award of reparation in the amount of $15,- 
732.42, which is alleged to be the total purchase price of 
eighteen truckloads of potatoes sold by complainant to respond- 
ent during September and October 1957. 

A copy of the report of investigation made by the Depart- 
ment was served upon complainant on June 10, 1958. A copy 
of the formal complaint and a copy of the report of investi- 
gation were served upon respondent on June 11, 1958. 


At the time of service of the formal complaint, respondent 
was notified in writing that an answer thereto should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission of 
the facts alleged in the complaint. Notwithstanding such notice, 
respondent has not filed an answer. The issuance of an order 
is, therefore, authorized without further procedure. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of John McKay, 


Raymond McKay, Edward McKay and Frank McKay, doing 
business as John McKay & Sons, whose address is 95 Sound 
Avenue, Riverhead, New York. 


2. Respondent is an individual, Bernard Everett Edgecomb, 
doing business as B. E. Edgecomb Wholesale Potatoes, whose 
address is Ellsworth, Maine. At the time of the transactions 
involved herein, respondent was licensed under the act. 


3. During September and October 1957, contemplating ship- 
ment in interstate commerce, complainant sold to respondent 
eighteen truckloads of potatoes for a total purchase price of 
$15,732.42, f.o.b., 95 Sound Avenue, Riverhead, New York. 


4. Pursuant to the foregoing contracts, during September 
and October 1957, complainant delivered eighteen truckloads of 
potatoes to respondent at 95 Sound Avenue, Riverhead, New 
York. Respondent accepted the potatoes and loaded them on 
his own trucks. 


5. The total purchase price of the eighteen truckloads of 
potatoes is $15,732.42. No part of this amount has been paid 
by respondent to complainant. 
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6. The formal complaint was filed on May 8, 1958, which 
was within 9 months after the causes of action accrued. 







CONCLUSIONS 


The failure of respondent to file an answer to the formal 
complaint constitutes a waiver of oral hearing and an admis- 
sion of the facts alleged in the complaint, as provided in the 
rules of practice (7 CFR 47.8(c)). 


Respondent’s failure to pay to complainant the total purchase 
price of the eighteen truckloads of potatoes is in violation of 
section 2 of the act. Complainant should be awarded reparation 
in the amount of $15,732.42, with interest. 












ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $15,732.42, with interest 
thereon at the rate of 5 percent per annum from November 1, 
1957, until paid. 

The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 










(No. 5593) 


SPADA FRUIT SALES AGENCY, INC. v. MATHEW MERCURIO. PACA 
Docket No. 6889. Decided August 26, 1958. 






Acceptance—Liability 






Respondent is liable for the purchase price since he accepted the produce 
and has failed to prove a breach of the contract on the part of com- 
plainant. 






Mr. A. E. Fowler, of Winter Haven, Florida, for complainant. Mr. Thomas 
E. Antonelli, of Youngstown, Ohio, for respondent. Mr. Frederick W. 
Woodley, Presiding Officer. 


Decision by Thumas J. Flavin, Judicial Officer 









PRELIMINARY STATEMENT 





This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). Complainant filed an informal complaint on October 
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17, 1955, and a formal complaint on June 15, 1956. Complain- 
ant seeks to recover $825, which is alleged to be the total pur- 
chase price of two carloads of watermelons sold to respondent 
in June 1955. 

A copy of the formal complaint and a copy of the report of 
investigation prepared by the Department were served upon 


respondent on August 3, 1956. A copy of the report of inves- | 
tigation was served upon complainant’s representative on August | 
4, 1956. 5 

Respondent filed an answer on October 1, 1956, admitting | 
the purchase of two carloads of watermelons but denying that [| 
the watermelons were of the kind, quality, and grade contracted 
for. By way of counterclaim, respondent alleged that he sus- 
tained damages of $851.49 on the two shipments. Complainant 
filed a statement in reply on October 18, 1956, denying any lia- 
bility to respondent. 


On December 10, 1956, respondent’s attorney filed a motion 
for oral hearing. This request was granted. The hearing was 
held on April 10, 1958, in Youngstown, Ohio. Two depositions 
were received in evidence for complainant who was not rep- 
resented at the hearing. Respondent was represented by coun- 
sel and testified on his own behalf. Both parties filed briefs. 


FINDINGS OF FACT 


1. Complainant, Spada Fruit Sales Agency, Inc., is a cor- 
poration whose address is P. O. Box 364, Tampa, Florida. At 
the time of the transactions involved herein, complainant was 
licensed under the act. 


2. Respondent is an individual, Mathew Mercurio, whose 
business address is 201 West Front Street, Youngstown, Ohio. 
At the time of the transactions involved herein, respondent was 
licensed under the act. 


3. On June 5, 1955, in the course of interstate commerce, 
complainant contracted to sell to respondent the 1,478 unclassi- 
fied Cannonball watermelons, 19-pound average, contained in 
car WFEX 73914, for an agreed price of $375 f.o.b. loading 
point acceptance final. The contract was negotiated by John H. 
Postel, a broker located at 21st and Smallman Streets, Pitts- 
burgh, Pennsylvania. 


4. Car WFEX 73914 had been shipped by complainant from 





plain- | 


| pur- 
ndent 


rt of 
upon rE 
nves- | 
gust | 


ting Be 


that 
cted 
sus- 
nant 

lia- 


tion 
was 
ons 
ep- 
un- 


SPADA FRUIT SALES AGENCY v. MERCURIO 793 
Cite as 17 A.D. 791 


Lake Fern, Florida, on June 4, 1955. On June 5, 1955, follow- 
ing the sale to respondent, complainant diverted the shipment 
to respondent in Youngstown, Ohio. The car arrived at Youngs- 
town at 3 p.m., June 9; the car was placed for unloading at 
6 a.m., June 10; and respondent was notified of arrival at 11 
am., June 10. 


5. Inspection of the watermelons by the Railway Perishable 
Inspection Agency at 10 a.m., June 10, disclosed the condition 
as “15 to 75% overripe, 8% Stem End Decay. Fairly Firm.” 
A Federal inspection was made at 12:10 p.m., the same day, 
restricted at respondent’s request to the weight and condition 
of the melons. The melons were certified as averaging 19 
pounds per melon. The condition of the melons was certified 
as follows: 


“30% melons overmature, flesh mushy and watery. 3% 
decay, generally Stem End Rot in advanced stages. Few 
cracked or busted melons noted scattered throughout load. 
Remainder stock is firm and fairly bright appearance.” 


6. On June 8, 1955, in the course of interstate commerce, 
complainant contracted to sell to respondent one rolling car- 
load of unclassified watermelons in BREX 74616, consisting of 
828 Congo variety, 18-pound average, and 688 Cannonball 
variety, 17-pound average, at the agreed price of $450 f.o.b. 
loading point acceptance final. This contract was also nego- 
tiated by John H. Postel. 


7. Car BREX 74616 had been shipped by complainant from 
Lake Fern, Florida, on June 7, 1955. The next day, following 
the sale to respondent, complainant diverted the shipment to 
respondent in Youngstown, Ohio. The car arrived at Youngs- 
town at 6 p.m., June 18; the car was placed for unloading at 
6 a.m., June 15; and respondent received notice of arrival from 
the carrier at 9 a.m., June 15. 


8. Car BREX 174616 was inspected by the RPIA at 3:40 
p.m., June 14 and the condition of the watermelons was re- 
ported to be as follows: “Stock is ripe. Many Cannon Ball are 
slightly soft to soft, over ripe and mushy. Two to three per 
cent decay noted.” As to the condition of the load it was stated 
“Intact through end to end lengthwise load except five stacks 
of Fairfax melons flat crosswise in doorway.” 


9. A Federal inspection of car BREX 74616 was made at 
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8:05 p.m. on June 16, 1955. This inspection was restricted at 
respondent’s request to the Cannonball variety and the melons 
referred to by respondent at Fairfax, and to condition only. 
The certificate reads in part as follows: 


“Cannon ball lot: Approximately 75% melons overmature, 
flesh mushy and watery. 8% decay, generally Stem End 
Rot in advanced stages. Light green, dark striped lot: 
Stock generally firm. No decay.” 


10. On June 14, 1955, respondent advised the broker that 
the Cannonball melons in car BREX 74616 were worthless and 
that he wanted protection against loss. The broker advised 
complainant who declined to make any allowance. Respondent 
accepted both shipments and disposed of some of the melons. 
The balance was dumped or left in the cars. Respondent advised 
the broker in a letter dated September 3, 1955, that the two 
carloads of melons were worthless. 


11. The total purchase price of the two carloads of water- 
melons is $825. No part of this amount has been paid by 
respondent to complainant. 


12. The informal complaint was filed on October 17, 1955, 
which was within 9 months after the causes of action accrued. 


CONCLUSIONS 


The evidence establishes that the contracts for the two car- 
loads of watermelons were negotiated between the parties by 
a broker, John H. Postel. At the oral hearing, respondent tes- 
tified that the broker said during the negotiations that the 
melons, except for being a little misshapen and sunburned, 
were beautiful. The broker did not testify either by deposition 
or at the hearing, so we do not have the benefit of his testimony 
as to what was said concerning the quality or condition of the 
melons. However, a copy of his memorandum of sale on car 
BREX 74616 was received in evidence and it refers to the 
melons as “unclassified.” A memorandum of sale on the other 
car was not submitted in evidence. The telegrams sent by 
complainant to the broker confirming the two sales also refer 
to the melons as “unclassified.” The term “unclassified” is de- 
fined in the U. S. Standards for watermelons (7 CFR 51.1973) 
to mean watermelons which have not been classified in ac- 
cordance with any of the grades specified in such Standards. 
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In view of the written evidence, it is concluded that the melons 
were sold without any express warranty as to grade, quality, 
or condition. 


Respondent contends that he is not liable for the purchase 
price of either carload of melons because the melons were worth- 
less when shipped and unfit for human consumption on arrival. 
In addition, respondent contends that the second carload con- 
tained 243 Fairfax variety melons which he had not ordered 
and which were not salable to his customers. In support of his 
contentions, respondent relies upon the Federal and RPIA in- 
spections made at Youngstown referred to in the Findings of 
Fact. In addition, two further RPIA inspections were made. 
The RPIA report of an inspection made of car WFEX 73914 
on June 16, 1955, states that the consignee’s records indicate 
711 melons remained in the car, of which 48 were cracked and 
worthless, 57 were badly bruised and worthless and the others 
were ripe, overripe, mushy, soft and decayed. An RPIA report 
of an inspection made of car BREX 74616 on June 23, 1955, 
states that the consignee’s records indicate 798 melons were left 
in the car of which 22 were cracked and worthless, 72 were 
bruised and worthless and the remainder were ripe, overripe, 
mushy, soft and decayed. At the oral hearing, respondent tes- 
tified that he sold 767 melons from car WFEX 73914 at an 
average price of 52 cents each and 668 melons from car BREX 
74616 at an average price of 57 cents each; that many of the 
melons sold were returned by the customers and the price re- 
funded; and that the total amount realized was less than one- 
half of the freight charges paid by respondent on the two cars 
($383.41 on WFEX 73914 and $383.41 on the other car). 


The parties agree that both shipments were sold on an “ac- 
ceptance final” basis. Respondent so admitted at the hearing. 
Since the sales were on such basis, respondent had no right of 
rejection and there was no warranty of suitable shipping con- 
dition. There was, however, an implied warranty that the 
watermelons were merchantable at the times of sale. Garibaldi 
& Cuneo Vv. Al Kaiser & Bros., 9 A.D. 1872 (1950). Accord- 
ingly, we will assume that respondent is contending there was 
a breach of the warranty of merchantability. Respondent had 
the burden of proving this breach by a preponderance of the 
evidence. 


Complainant urges that the melons were merchantable at the 
times of sale. It submitted in evidence the deposition of the 
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grower and shipper of the melons, George L. Stafford, Odessa, 
Florida. This witness testified that he had grown watermelons 
as a commercial crop for 28 years; that the melons in question 
were grown, harvested and loaded under his supervision and 
control; and that both carloads were of merchantable quality 
and suitable for human consumption when shipped. On the | 
other hand, respondent relies upon the inspections made at | 
Youngstown 5 days or more after purchase of the melons. Since “ 
the melons were purchased the day following shipment, it is | 
reasonable to assume that they were still of merchantable qual- | 
ity and condition. We conclude that respondent failed to sus- 
tain the burden of proving the melons were not of merchantable 
quality and condition at the times of purchase. 


The evidence is in conflict as to whether the second carload 
contained 243 Fairfax melons. The RPIA inspection report 
states that some of the melons were Fairfax variety. Stafford, 
the grower, testified that there were no Fairfax melons in the 
car when loading was completed and the car moved out. He 
also testified that the Congo and Fairfax varieties bear a close 
resemblance and, therefore, a mistake may have been made at 
destination in referring to the melons as Fairfax. According 
to this witness, both varieties are long type, the Congo variety 
having a dark green rind and darker green stripes, and the 
Fairfax variety also having dark green stripes but a much 
lighter green background or base color than the Congo. Re- 
spondent’s description of the melons was substantially the same. 


It is unnecessary to resolve this second contention of re- 
spondent because if there was a breach, respondent has failed 
to show that any damages resulted. The proper measure of 
damages would be the difference between the market value of 
2438 Congo melons and the market value of the 243 Fairfax 
shipped in their place. Respondent offered no evidence to show 
that there was any difference in the market value of the two 
varieties at Youngstown on the date of arrival. To the con- 
trary, respondent testified that the Congo and Fairfax melons 
in the car were both sold at the same price, 57 cents each. 


Having accepted the two carloads of watermelons, respondent 
is liable to complainant for the total purchase price of $825. 
Respondent’s failure to pay complainant this amount is in vio- 
lation of section 2 of the act. Reparation should be awarded 
complainant in the amount of $825, with interest. Respondent’s 
counterclaim should be dismissed. 
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ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $825, with interest thereon 
at the rate of 5 percent per annum from July 1, 1955, until 
paid. 

The counterclaim is dismissed. 

Copies hereof shall be served upon the parties. 


(No. 5594) 


KENNETH V. WHITE v. PARK ESHLEMAN. PACA Docket No. 
7293. Decided August 26, 1958. 


Failure to Pay—Defense Inadequate 


The evidence is insufficient to prove respondent’s contention that the produce 
received from complainant failed to meet contract specifications. Re- 
spondent is ordered to pay to complainant the amount due. 


Complainant and respondent, pro se. Mr. T. Bruce Fuller, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). In a formal complaint filed on April 29, 1958, com- 
plainant seeks reparation in the amount of $137.70, which is 
alleged to be the purchase price of tomatoes sold and delivered 
to respondent on or about September 27, 1957. 


Copies of the formal complaint and the report of investigation 
prepared by the Department were served upon respondent on 
May 10, 1958. A copy of the report of investigation was served 
upon complainant on May 16, 1958. 


Respondent filed an answer on May 26, 1958, a copy of which 
was served upon complainant. Respondent admits the purchase 
and receipt of the tomatoes, but alleges as a defense that the 
tomatoes did not meet the contract specifications, in that they 
were not of good marketable quality or suitable for canning. 


Since the amount claimed in the complaint did not exceed 
$500, the shortened method of procedure was followed in ac- 
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cordance with section 47.20 of the rules of practice. Pursuant 
to this procedure, complainant filed an opening statement. Re- 
spondent filed an answering statement and complainant filed a 
statement in reply. 


FINDINGS OF FACT 


1. Complainant, Kenneth V. White, is an individual whose 
post office address is R.D. #3, Clarks Summit, Pennsylvania. 


2. Respondent, Park Eshleman, is an individual whose post 
office address is R.D. +2, Holtwood, Pennsylvania. At the 
time of the transaction involved herein, respondent was licensed 
under the act. 


3. On September 26, 1957, in the course of interstate com- 
merce, complainant sold to respondent 306 baskets (5 bushel) 
of tomatoes at 45 cents per basket, or a total price of $137.70, 
f.o.b. complainant’s farm, Clarks Summit, Pennsylvania. The 
tomatoes were to be field picked and good canning quality. 


4. On the morning of September 27, 1957, tomatoes meet- 
ing the contract specifications were picked from complainant’s 
field, Clarks Summit, Pennsylvania. That night the tomatoes 
were loaded on a truck furnished by respondent. The tomatoes 
were transported to a cannery, Roberts Bros., Inc., Baltimore, 
Maryland, where they arrived the next morning. 


5. There is due and owing complainant from respondent the 
total purchase price of the tomatoes in the amount of $137.70. 


6. The formal complaint was filed on April 29, 1958, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The parties are in agreement that on or about September 26, 
1957, James E. Sheets contracted to purchase from complainant 
for respondent 306 baskets of good canning quality tomatoes 
at 45 cents per basket to be picked up the following day at 
complainant’s farm. The principal issue is whether the toma- 
toes received were of good canning quality. Respondent con- 
tends that he was excused from paying for the tomatoes be- 
cause they were not of good canning quality and that the to- 
matoes were rejected and dumped by the cannery on September 
28, 1957, because they were green and rotten; and that respond- 
ent in addition to paying the freight charges received no money 
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from the cannery. Respondent has the burden of establishing 
his contention by a preponderance of the evidence. 


Complainant avers that the tomatoes received by respondent 
were field picked on September 27, 1957, and were of excep- 
tionally good size and quality, and suitable for canning; and 
that the only reason he sold the tomatoes to respondent for can- 
ning instead of selling them for repacking was that they were 
too ripe to run over a grader. Complainant further stated that 
the truck driver, Rex W. Cully, was due at complainant’s farm 
during the daytime on September 27, 1957, but failed to arrive 
with his truck until that night at 11:45 p.m. at which time he 
already had part of a load on his truck; and that when the 
loading was completed, Cully gave complainant a receipt for 
the tomatoes. Marcella Genevich, whose crew was hired by 
complainant to pick the tomatoes, averred that the tomatoes 
were not green or of poor quality as claimed by respondent, 
but were of a better quality than those used for canning. 


Respondent also submitted a statement by the truck driver, 
Rex W. Cully, which is in substance that he told complainant 
at the time of loading the tomatoes did not look good but that 
complainant said to load them anyway as an employee of re- 
spondent had already inspected them. Complainant denies this 
claimed conversation and points out that it was dark when 
the tomatoes were loaded and, therefore, the driver could not 
have seen or complained about the quality or condition of the 
tomatoes. 

Respondent relies upon a letter dated May 22, 1958, from 
Roberts Bros., Inc., the cannery, to support his defense that 
the tomatoes purchased from complainant “were dumped and 
unusable for any purpose and that I was not paid for same.” 
However, this letter which is attached to respondent’s answer 
appears to refute respondent’s claim. This letter reads as 
follows: 

“In reference to our conversation today relative to the load 
of tomatoes which we received from you on or about Sep- 
tember 27, 1957, we remember contacting you by telephone, 
at that time, and complaining to you about the quality of 
a portion of this load. These tomatoes were not suitable 
for canning purposes, and we felt that we should not have 
to pay for this portion of the load which we understand 
from you was from Mr. Kenneth White. These tomatoes 
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were disposed of, and same was deducted from the total 
amount you were paid for.” 

As stated by complainant, the evidence indicates that when 
the truck furnished by respondent arrived at complainant’s 
farm on the night of September 27, 1957, it was already loaded 
with a quantity of tomatoes and the tomatoes furnished by 
complainant were added to the load. The truck driver does not 
mention that tomatoes other than those furnished by complain- 
ant were in the load, but avers that “when they started to 
dump the tomatoes at the cannery, said tomatoes were rotten 
and green. The cannery immediately refused to accept the 
tomatoes and they were put in the garbage disposal at the 
cannery.” In our opinion the evidence is insufficient to show 
that the tomatoes found unsuitable by the cannery were those 
furnished by complainant rather than the other lot placed on 
the truck prior to arrival at complainant’s farm. Respondent 
was not present at the cannery and, therefore, was not in a 
position to know whether the tomatoes dumped came from 
complainant. Under these circumstances, it must be concluded 
that respondent has failed to sustain the burden of proving 
that the tomatoes he purchased from complainant were not suit- 
able for canning or were dumped by the cannery. 


Respondent’s failure to pay to complainant the purchase price 
of the tomatoes is in violation of section 2 of the act. Com- 
plainant should be awarded reparation in the amount of $137.70, 


with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $137.70, with 
interest thereon at the rate of 5 percent per annum from 
October 1, 1957, until paid. 

The facts and circumstances shall be published. 


Copies hereof shall be served upon the parties. 


(No. 5595) 


CoAN & YAEGER v. PIERCE PRODUCE & FEED. PACA Docket No. 
7198. Decided August 27, 1958. 
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New Agreement—Admission of Liability 





The evidence shows that the parties entered into a new agreement in which 
they arrived at a settlement of the purchase price. Respondent admits 
owing complainant $75 which complainant advanced to the truck driver 
and is ordered to pay this amount to complainant. 








Complainant pro se. Little & Enfield, of Bentonville, Arkansas, for respond- 
ent. Mr. John F. Miller, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 







PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). The formal complaint was filed on November 6, 1957. 
Complainant seeks an award of reparation in the amount of 
$787.21, which is alleged to be the amount due in connection 
with a truckload of watermelons sold to respondent in June 
1957. 

A copy of the formal complaint and a copy of the report of 
investigation prepared by the Department were served upon 
respondent on November 30, 1957. A copy of the report of 
investigation was served upon complainant on the same date. 
Respondent failed to file an answer to the formal complaint 
within the specified time and was declared in default. On Feb- 
ruary 11, 1958, respondent filed a motion to reopen after default 
pursuant to section 47.25(e) of the rules of practice. The 
motion to reopen was granted March 26, 1958. On April 7, 
1958, respondent filed an answer to the formal complaint alleg- 
ing that the watermelons on arrival were not of the grade 
specified in the contract. It is further alleged that complainant 
agreed in a telephone conversation to release the melons to 
respondent in settlement of a claim due respondent from trans- 
actions between the parties during June 1956, with respondent 
to pay to complainant $75, the amount complainant had ad- 
vanced to respondent’s truck driver. 

Although the amount of reparation sought exceeds $500, 
neither party requested an oral hearing and, therefore, the 
issues are determined under the shortened method of procedure 
provided for in section 47.20 of the rules of practice. Under 
this procedure complainant failed to file an opening statement 
or to request that the complaint and the exhibits attached 
thereto be considered as its opening statement. Respondent 
requested that his verified answer with attached exhibit be con- 
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sidered as his answering statement. Complainant filed no state- 
ment in reply. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of S. W. Coan, 
Jr., and Roy Yaeger, doing business as Coan & Yaeger, whose 
address is Post Office Box 67, Hebbronville, Texas. 


2. Respondent is an individual, Earl Pierce, doing business 
as Pierce Produce & Feed, whose address is Gravette, Arkansas. 
At the time of the transaction involved herein, respondent was 
licensed under the act. 


38. On or about June 11, 1957, in the course of interstate 
commerce, complainant sold to respondent a truckload of 36,780 
pounds of commercial grade No. 1 watermelons at an agreed 
price of $1.90 per 100 pounds, f.o.b. Hebbronville, Texas, or a 
purchase price of $698.82, plus $18.39 stacking charge and $75 
advanced to the truck driver by complainant, or a total amount 
of $792.21. 


4. On or about June 11, 1957, 36,780 pounds of watermelons 
were delivered to respondent’s truck at Hebbronville, Texas, for 
transportation to Gravette, Arkansas. Upon arrival at Gravette, 
the shipment was inspected by respondent who immediately 
called complainant by telephone protesting that the melons were 
not commercial grade No. 1. A new contract was entered into 
between the parties whereby complainant was to release the 
melons to respondent as full settlement of accounts due and 
owing respondent by complainant from transactions between 
the parties during June 1956, in amount of $575.61. It was 
further agreed that respondent was to pay complainant $75 in 
consideration of an advance in equal amount that complainant 
paid to respondent’s truck driver when the shipment left Texas 
June 11, 1957. Pursuant to the terms of the new contract, 
respondent accepted the watermelons. 


5. There is due and owing from respondent to complainant 
the amount of $75. 


6. The formal complaint was filed on November 6, 1957, 
which was within 9 months after the cause of action accrued. 
CONCLUSIONS 
Complainant alleged in the formal complaint that on or about 
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June 11, 1957, it sold to respondent one truckload of commercial 
grade No. 1 watermelons at an agreed price of $1.90 per 100 
pounds, f.o.b. Hebbronville, Texas, plus $18.39 stacking charge 
and $75 advanced by complainant to respondent’s truck driver. 
Through a mistake in computation complainant alleged the total 
price to be $787.21, whereas it is $792.21. Respondent admitted 
this allegation. Complainant further alleged that watermelons 
meeting the specifications of the contract were loaded on re- 
spondent’s truck at shipping point and were transported to 
Gravette, Arkansas, and that the total price is due and owing 
from respondent to complainant. Respondent denied that the 
melons shipped were commercial grade No. 1 and further denied 
owing complainant the amount claimed. Respondent alleged 
that following arrival of the shipment at Gravette, he advised 
complainant the melons were defective and that complainant 
agreed to allow respondent to have the melons in full satis- 
faction of certain losses claimed by respondent on other ship- 
ments of melons from complainant during June 1956. The dates 
of these prior purchases from complainant and the amounts 
claimed are as follows: June 22, 1956, $85.20; June 25, 1956, 
$164.76; and June 30, 1956, $325.65. 


As provided in section 47.20(d) of the rules of practice, re- 
spondent requested that his verified answer and the attached 
exhibit be considered as his answering statement. The exhibit 
explains in detail the June 1956 transactions, including the 
losses totaling $575.61 on these three shipments. The state- 
ment establishes a prima facie case that a settlement was 
reached by respondent with complainant as to the purchase 
price of the melons shipped on or about June 11, 1957. Com- 
plainant did not file an opening statement or request that its 
verified complaint and exhibit be considered as its opening 
statement. Nor did complainant file a statement in reply. Con- 
sequently, there is no evidence to rebut that submitted by re- 
spondent. However, respondent admitted owing complainant the 
$75 advanced by complainant to the driver. 


The failure of respondent to pay to complainant $75 is in 
violation of section 2 of the act. Reparation should be awarded 
complainant in that amount, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $75, with interest thereon at 
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the rate of 5 percent per annum from July 1, 1957, until paid. 
The facts and circumstances shall be published. 
Copies hereof shall be served upon the parties. 


(No. 5596) 


PEOPLES PACKING Co., INC. v. LALLY, BERTHELSON & WELSH, 
Inc. PACA Docket No. 7204. Decided August 27, 1958. 


Broker—Guaranty of Officer—Liability 


In negotiating the transaction involved here, an officer of respondent, a 
broker, guaranteed payment of the purchase price and it is concluded 
that this guarantee is binding upon respondent corporation. 


Complainant and respondent, pro se. Mr. James V. Wright, Presiding Of- 
ficer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). A formal complaint was filed on November 27, 1957. 
Complainant seeks reparation in the amount of $452.50, which 
is alleged to be the balance due for a truckload of citrus fruit 
which was sold pursuant to a contract negotiated by respondent 
and in which respondent guaranteed payment of the purchase 
price. Complainant seeks to invoke the guarantee agreement. 


A copy of the formal complaint and a copy of the report of 
investigation made by the Department were served upon re- 
spondent on January 13, 1958. A copy of the report of inves- 
tigation was served upon complainant on January 11, 1958. Re- 
spondent filed an answer to the complaint on January 27, 1958, 
in which it denies that it purchased fruit, received the ship- 
ment, or guaranteed payment of the purchase price. Respond- 
ent alleges that in the transaction in question it acted solely as 
broker for and on behalf of the purchaser, Bisesi Fruit Co., 
and that the fruit was shipped to and received by said purchaser. 


Since the amount claimed is under $500, the issues are de- 
termined under the shortened method of procedure provided 
for in section 47.20 of the rules of practice. Pursuant to this 
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procedure, complainant adopted its verified complaint and ex- 
hibits attached thereto as its opening statement. Respondent 
filed an answering statement on April 7, 1958. 


FINDINGS OF FACT 


1. Complainant, Peoples Packing Co., Inc., is a corporation 
whose address is Box 1658, Lakeland, Florida. 


2. Respondent, Lally, Berthelson & Welsh, Inc., is a cor- 
poration whose address is 85 French Market Place, New Or- 
leans, Louisiana. At the time of the transaction involved here- 
in, respondent was licensed under the act. 


3. On or about April 18, 1957, in the course of interstate 
commerce, complainant sold to the Bisesi Fruit Co. of New 
Orleans, Louisiana, the truckload of citrus fruit listed below, 
at the f.o.b. Lakeland, Florida, prices indicated. 


Quantity Articles Price 
150 4/5 bushel cartons of Duncan grapefruit at 
$1.00 per carton $150.00 
100 4/5 bushel cartons of Duncan grapefruit at 
$1.125 per carton 112.50 
250 4/5 bushel cartons of Valencia oranges at 
$1.50 per carton 375.00 
200 4/5 bushel cartons of Valencia oranges at 
$1.75 per carton 350.00 





Total price $987.50 
Less brokerage 35.00 








Total purchase price $952.50 


4. The above contract was negotiated by W. J. Welsh, who 
was acting for and on behalf of respondent, and who, at the 
time the contract was entered into, agreed to pay the purchase 
price of the truckload of fruit if Bisesi Fruit Co. did not. 


5. On April 18, 1957, complainant shipped from Lakeland, 
Florida, citrus fruit meeting contract specifications which was 
delivered to and accepted without complaint by Bisesi Fruit 
Co. at New Orleans, Louisiana. 


6. Respondent has paid to complainant $500 of the purchase 
price, which it had received from Bisesi Fruit Co., leaving a 
balance of $452.50 due and owing on the purchase price. This 
sum is due and owing complainant from respondent. 


7. The formal complaint was filed on November 27, 1957, 
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which was within 9 months after the cause of action accrued. 


CONCLUSIONS 


Complainant contends that on April 17, 1957, W. J. Welsh, 
an officer of respondent, telephoned complainant to submit an 
order for a truckload of citrus fruit for Bisesi Fruit Co. and 
that after checking Bisesi’s credit rating, it, complainant, called 
Welsh back the same afternoon and advised that complainant 
would not sell to Bisesi because of the latter’s poor credit rat- 
ing. Complainant asserts that Welsh then stated respondent 
would guarantee the account, i.e, pay the purchase price if 
Bisesi would not, and that complainant was to invoice respond- 
ent for the fruit. Thereupon the fruit was shipped to Bisesi 
and respondent was invoiced therefor. 

The sale to Bisesi is not disputed nor are the facts that citrus 
fruit meeting contract specifications was delivered to and ac- 
cepted by Bisesi and that the balance of the purchase price 
amounting to $452.50, remains unpaid. 

There are actually only two material issues involved in this 
dispute. First, whether Welsh made the guarantee as alleged 
by complainant, and second, if such a guarantee was made, is it 
binding upon respondent. 

As to the guarantee, it is respondent’s contention that, dur- 
ing the discussions referred to by complainant, Welsh merely 
recommended the sale be made to Bisesi, but did not guarantee 
the account. 

A review of the record reveals that the evidence tends to 
support complainant’s allegations concerning the guarantee. 
The report of investigation contains a letter to the Department 
from respondent and signed by Welsh, dated August 1, 1957, 
which states: 

“As per Mr. Branch’s request we are listing below accounts 
we sold to Bisesi Fruit Company on a guarantee basis.” 
The list of transactions includes the one involved here. The 
letter concludes as follows: 
“The above are to the best of my knowledge and belief 
the only accounts we sold to Bisesi Fruit Company on a 
guarantee basis.” 
In addition, respondent, in its answering statement, admits that 
complainant “may have gotten the impression that we guaran- 








rued. 


tee 


nt 
7, 





PEOPLES PACKING CO. v. LALLY, BERTHELSON & WELSH 807 
Cite as 17 A.D. 804 


teed this account when we expressed our belief that Bisesi Fruit 
Company would pay for this shipment in due time. However, 
we do not believe a recommendation of this nature would be 
construed as a guarantee.” 


Taking into consideration the above letter signed by Welsh 
which uses the word “guarantee” to describe the accounts, and 
the fact that respondent admits Welsh may have given com- 
plainant the impression that he was making a guarantee, re- 
spondent’s allegations that Welsh merely recommended Bisesi 
as a customer are not persuasive. It is our conclusion that 
Welsh made the guarantee as alleged by complainant. 


This brings us to respondent’s next contention that such a 
guarantee made by an officer of the corporation was ultra vires 
and not binding upon the corporation. We feel that this con- 
tention is without merit for the following reasons. Respondent’s 
business is that of acting as a broker in the fruit and vegetable 
industry. This entails negotiating contracts and the terms 
therein for and on behalf of its principals. In seeking business 
and sometimes in order to complete a transaction, brokers make 
guarantees such as involved here. These guarantees by brokers 
are not frequent, but they are not unusual in the business. 
Welsh is an officer of respondent, and was active in negotiating 
contracts for and on behalf of respondent; as such, it would 
appear that he had all the power and authority of a broker, 
including the power to guarantee an account. 


A further contention of respondent is that Welsh did not 
have authority to enter into such a guarantee contract without 
first receiving the approval of the corporation’s board of direc- 
tors. However, respondent has failed to prove that such ap- 
proval was required under its organizational structure. In 
Rappeport v. Patten, 13 So. (2d) 497 (La. App.), one of the 
questions was whether the president of the corporation was 
authorized to bind the corporation as surety on a bond releas- 
ing property from seizure under a writ of attachment. The 
court held that there was no evidence to show that the act of 
the president was ultra vires since the corporation’s charter, 
bylaws, or minute book, which would have shown the power 
and authority of its officers, were not offered in evidence. The 
respondent herein has likewise failed to offer in evidence these 
documents. 

It should also be pointed out that Welsh was an officer of 
respondent, being Secretary and Treasurer, and was active in 
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conducting respondent’s business. Accordingly, even if Welsh’s 
authority was limited by the corporation, a third person, such 
as complainant, would not be bound or affected by such limita- 
tions if they were unknown to such third person, and if, as 
here, the officer had been held out as possessing authority to 
transact the respondent’s business. There is no evidence that 
such limitations, if, indeed, there were any, were known to 
complainant. It was held in Frichel Contracting Co. v. Little 
Creek Oil Co., 84 So. (2d) 874: 


“It is now well settled that when in the usual course of 
business of a corporation, an officer has been allowed to 
manage its affairs, his authority to represent the corpora- 
tion may be implied from the manner in which he has been 
permitted by the directors to transact its business. 

“This is only the application of the principle that usual 
employment is evidence of the powers of an agent and the 
principal is held responsible for the acts of his agent with- 
in the apparent authority conferred on the agent. 7 R.C.L. 
623. See also, Fletcher on Corporations, § 2098; Corpus 
Juris, Vol. 14A, pp. 423, 424, § 2275; City Savings Bank 
& Trust Co. v. Shreveport Brick Co., 172 La. 471, 134 
Se. £07, ° °°." 


Finally, the act itself is specific in making the corporation 
liable for the acts of its agents and officers. Section 16 of said 
act (7 U.S.C. 499p) provides that “In construing and enforcing 
the provisions of this Act, the act, omission, or failure of any 
agent, officer, or other person acting for or employed by any 
commission merchant, dealer, or broker, within the scope of 
his employment or office, shall in every case be deemed the act, 
omission, or failure of such commission merchant, dealer or 
broker as that of such agent, officer, or other person.” 

It is our conclusion that the guarantee agreed to by Welsh 
is binding upon respondent corporation. It is further concluded, 
therefore, that respondent’s failure to pay to complainant, pur- 
suant to its guarantee, the balance of the purchase price for 
the citrus fruit involved herein is in violation of section 2 of 
the act. Accordingly, reparation in the amount of the balance 
of the purchase price, $452.50, with interest, should be awarded 
complainant from respondent. 


ORDER 
Within 30 days from the date of this order, respondent shall 
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pay to complainant, as reparation, the sum of $452.50, with 
interest thereon at the rate of 5 percent per annum from May 
1, 1957, until paid. 


The facts and circumstances shall be published. 







Copies hereof shall be served upon the parties. 







(No. 5597) 






ROBERTSON COUNTY WATERMELON CO-OP v. WM. F. HELM & 
Son. PACA Docket No. 7038. Decided August 27, 1958. 






Acceptance—Liability—Damages 





Respondent accepted the produce and is liable to complainant for the con- 
tract price. It is unnecessary to determine whether or not there was a 
breach of contract on the part of complainant as respondent submitted 
no evidence relating to damages. 

Mr. Frank A. Woods, of Franklin, Texas, for complainant. Granoff, Levy 
and Craig, of Kansas City, Missouri, for respondent. Mr. James V. 

Wright, Presiding Officer. 







Decision by Thomas J. Flavin, Judicial Officer 









PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). In a formal complaint filed on April 1, 1957, com- 
plainant seeks an award of $754.60, which is alleged to be the 
purchase price of three carloads of watermelons sold to respond- 
ent on July 6, 1956. 


A copy of the complaint and a copy of the report of inves- 
tigation made by the Department were served upon respondent 
on May 4, 1957. A copy of the report of investigation was 
served upon complainant on May 7, 1957. 

Respondent filed an answer on May 27, 1957, denying the 
allegations contained in the complaint and requesting an oral 
hearing. 

An oral hearing was held in Kansas City, Missouri, on May 
1, 1958. Respondent, who was represented by counsel, was the 
only witness to appear and testify. The depositions of E. B. 
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Bounds and W. A. Hilgeson were received in evidence on behalf 
of complainant. No briefs were filed. 


FINDINGS OF FACT 


1. Complainant, Robertson County Watermelon Co-op, is a 
corporation whose address is Franklin, Texas. 


2. Respondent is an individual, William F. Helm, Jr., doing 
business as Wm. F. Helm & Son, whose address is 1221 West 
59 Street, Kansas City, Missouri. At the time of the trans- 
action involved in this proceeding, respondent was _ licensed 
under the act. 


3. On July 6, 1956, in the course of interstate commerce, 
complainant agreed to sell and respondent agreed to buy the 
watermelons contained in the following cars: ART 52578, rep- 
resented as containing 708 watermelons, U. S. No. 1 grade, 30- 
lb. minimum, mostly 32 to 40 pounds; ART 50485, represented 
as containing 694 watermelons, U. S. No. 1 grade, 30-lb. mini- 
mum, mostly 34 to 40 pounds; and ART 51874, represented as 
containing 728 melons, U. S. No. 1 grade, 30-lb. minimum, 
mostly 34 to 40 pounds. It was further agreed between the 
parties that the purchase price was to be $1.10 per hundred 
pounds or a total of $754.60 for the three carloads, f.o.b. New 
Baden, Texas, with payment to be made by respondent upon 
receipt of the melons. The contract was negotiated by E. B. 
Bounds, who acted as complainant’s agent in this transaction. 


4. On July 6, 1956, pursuant to the foregoing contract, com- 
plainant shipped to respondent the watermelons contained in 
cars ART 52578, ART 50485, and ART 51874. The 708 water- 
melons manifested in car ART 52578 were federally inspected 
at shipping point, New Baden, Texas, on July 5, 1956, and 
certified as U. S. No. 1 grade, 30 pounds minimum. As to size, 
it was stated in the certificate that the watermelons were mostly 
32 to 40 pounds. The watermelons in cars ART 50485 and ART 
51874, manifested at 694 and 728 melons, respectively, were 
federally inspected at shipping point, New Baden, Texas, on 
July 6, 1956, and were certified as being U. S. No. 1 grade, 30 
pounds minimum. As to size, it was stated in the certificates 
covering cars ART 50485 and ART 51874 that the watermelons 
were mostly 34 to 40 pounds. 


5. Following shipment on July 6, 1956, of the three car- 
loads of melons in question, invoices relating to the sale and 
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bearing the date of July 7, 1956, were prepared by E. B. 
Bounds, complainant’s agent, who mailed the invoices to re- 
spondent at Kansas City, Missouri. The net weight of the 
melons in the three cars was listed as follows: 
Car ART 51874 22,400 pounds 
Car ART 50485 23,700 pounds 
Car ART 52578 22,500 pounds 
6. The three carloads of watermelons were received and 
accepted at destination, Kansas City, Missouri, by respondent. 


7. No part of the purchase price of the three carloads in 
question has been paid by respondent to complainant. 


8. The formal complaint was filed on April 1, 1957, which 
was within nine months after the cause of action accrued. 


CONCLUSIONS 


The first question presented for decision in this proceeding 
is this: did the presiding officer err in excluding, as evidence, 
the federal certificates of inspection relating to the melons 
contained in cars ART 51874, ART 50485, and ART 52578. 
These certificates were offered in evidence at the oral hearing 
on behalf of complainant. Respondent objected to their being 
so received and the objection was sustained by the presiding 
officer. 

We think that this ruling on the part of the presiding officer 
was erroneous. The federal inspection certificates are a part of 
the records of the Department and as such we take official 
notice of their contents. Accordingly, the objection of respond- 
ent, insofar as it pertained to the receipt in evidence of the 
certificates of inspection, should have been overruled. We now 
take official notice of these certificates. 

With respect to the merits of the case, it is undisputed that 
on July 6, 1956, in the course of a telephone conversation with 
E. B. Bounds, complainant’s agent, respondent agreed to pur- 
chase from complainant the watermelons contained in cars ART 
51874, ART 50485, and ART 52578. It is also undisputed that 
on or about July 6, 1956, the melons contained in these cars 
were shipped to respondent at Kansas City, Missouri; that re 
spondent received and disposed of same; and that respondent 
has rendered no accounting or made any payment to complain- 
ant on account of this transaction. Having received and dis- 
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posed of the watermelons in question, respondent became liable 
for the purchase price thereof, less provable damages occasioned 
by breach of contract on the part of complainant. Skokie Pro- 
duce Co. Vv. Dan Storey, 12 A.D. 1072. The burden is upon re- 
spondent to establish, by a preponderance of the evidence, any 
breach of warranty, express or implied, and any damages sus- 
tained as a result thereof. Associated Fruit Distributors, Inc. 
v. Demase & Manna Company, 12 A.D. 45. 

It is respondent’s position that the contract between the 
parties was breached by complainant, in that the “mostly” 
weights of the melons contained in cars ART 51874, ART 
50485, and ART 52578 did not conform to the representations 
made by Bounds on behalf of complainant. Respondent testified 
that Bounds, in the course of the telephone conversation on 
July 6, read to him the results of the federal inspections made 
of the melons contained in the three cars in question; and that 
respondent purchased the three carloads at that time on the 
strength of the information—including the “mostly” weights— 
contained in the inspection certificates. 


Respondent further testified that, on receiving from com- 
plainant the invoices dated July 7, 1956, issued in connection 
with these shipments, he realized that the net weight of the 
melons in each car fell short of the “mostly” weight contained 
in the individual certificates of inspection; that he then tele- 
phoned Bounds with respect to this discrepancy; that he told 
Bounds that a loss was certain to occur due to the light weight of 
the melons; and that Bounds agreed to adjust the purchase price 
downward to meet such anticipated loss. Respondent testified 
still further that after receiving the three carloads of melons 
involved herein he disposed of them, but rendered no accounting 
to complainant since no proceeds over and above transportation 
and handling costs were realized. 


The deposition of E. B. Bounds was received in evidence at 
the hearing on behalf of complainant. Bounds testified herein 
that he talked on the telephone with respondent on July 6, 1956; 
that respondent wanted to buy some watermelons; that a dis- 
cussion was had concerning prices and sizes; and that respond- 
ent purchased at that time the melons contained in cars ART 
51874, ART 50485, and ART 52578. Bounds further testified 
that the three carloads were shipped to respondent on July 6; 
that invoices covering the shipments were mailed to respondent 
on July 7; that Bounds called respondent on July 17, July 18, 
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and July 24 and talked to him in regard to payment for the 
three carloads of melons; and that on all three occasions re- 
spondent never complained of the quality of the melons but 
promised to send money in payment thereof “in a day or two.” 


The deposition of W. A. Hilgeson, of the U. S. Department 
of Agriculture, was also received in evidence at the hearing on 
behalf of complainant. Hilgeson stated in his deposition that 
he talked with respondent by telephone on March 5th and 6th, 
1957; that the transaction involved in this proceeding was dis- 
cussed; and that respondent admitted owing complainant 
$754.60, or the total of the invoice prices on the three carloads 
in question. 


At the oral hearing respondent admitted that he had talked 
with Hilgeson about the transaction involved herein and that 
he, respondent, had admitted to Hilgeson that the prices on the 
invoices prepared by complainant were correct as to amount. 
Respondent denied, however, that he admitted to Hilgeson that 
he owed the amount claimed by complainant. Respondent’s 
denial of liability is based on his contention that the water- 
melons did not meet contract requirements as to the “mostly” 
weight. 


While the initial issue presented for determination herein 
relates to complainant’s alleged breach of contract, there is also 
a second issue which accompanies the first as a necessary cor- 
ollary, namely: proof of damages. For unless there is a show- 
ing that damages result from a breach of contract, the entire 
question with respect to the existence of such breach becomes 
academic. 


Respondent, as the moving party, has the burden of proving 
by a preponderance of the evidence that complainant breached 
the contract herein, with damages resulting to respondent. The 
general measure of damages for breach of contract, where the 
receiver has accepted the goods, is the difference between the 
value of the goods delivered at the time and place of delivery 
to the buyer and the value the goods would have had at that 
time if they had met the specifications of the contract. Corte 
& Sons v. Lerner & Son, 14 A.D. 320. Respondent has offered 
no evidence to indicate either of these values. Respondent hav- 
ing failed to show any damages suffered as a result of this 
transaction, we consider it unnecessary to determine whether 
or not a breach of contract was committed by complainant. 
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Having accepted the three carloads of watermelons, respond- 
ent is liable to complainant for the full purchase price of 
$754.60. Failure of respondent to pay this sum is a violation 
of section 2 of the act. Reparation should, therefore, be awarded 
complainant in the amount of $754.60, with interest. 













ORDER 


Within 30 days from the date of this order respondent shall 
pay to complainant, as reparation, $754.60, with interest there- 
on at 5 percent per annum from August 1, 1956, until paid. 
Copies hereof shall be served on the parties. 










(No. 5598) 





BUSHMAN BROS. v. RIVERSIDE FRUIT MKT. PACA Docket No. 
7340. Decided August 29, 1958. 






Failure to Pay—Default 






Respondent’s failure to file an answer to the complaint constitutes an ad- 





























the facts alleged in the complaint. Notwithstanding such notice, 
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mission of the facts alleged in the complaint. ¢ 

Mr. Robert A. Bablitch, of Stevens Point, Michigan, for complainant. Mr. & 

A. D. McCollum, Presiding Officer. I 
Decision by Thomas J. Flavin, Judicial Officer 

0 

PRELIMINARY STATEMENT $ 

This is a reparation proceeding under the Perishable Agri- 8 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a d 
et seq.). A formal complaint was filed on May 2, 1958. Com- te 
plainant seeks an award of reparation in the amount of $741.80, 
which is alleged to be the balance of the purchase price of four Ww 
truckloads of potatoes sold by complainant to respondent in 
September and October 1957. 

A copy of the report of investigation prepared by the De- 
respondent on June 21, 1958. A copy of the report of investi- 
gation was served upon complainant on June 23, 1958. col 

At the time of service of the formal complaint, respondent S10 
was notified in writing that an answer thereto should be filed rul 
within 20 days after such service and that, in accordance with ] 
section 47.8(c) of the rules of practice, failure to file an answer [| pu 
would constitute a waiver of oral hearing and an admission of | of 
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respondent has not filed an answer. The issuance of an order 
is, therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Harry B. 
Bushman and John J. Bushman, doing business as Bushman 
Bros., whose address is Galloway, Wisconsin. 


2. Respondent is an individual, Woodford E. Wheeler, doing 
business as Riverside Fruit Mkt., whose address is 21714 Col- 
lege Street, Bowling Green, Kentucky. At the time of the 
transactions involved herein, respondent was licensed under the 
act. 


3. On or about September 20, October 5, 19, and 26, 1957, 
in the course of interstate commerce, complainant sold to re- 
spondent four truckloads of potatoes for a total purchase price 
of $3,312.91, delivered Bowling Green, Kentucky. 


4, On or about September 20, October 5, 19, and 26, 1957, 
complainant shipped potatoes meeting the requirements of the 
contracts from loading point in the State of Wisconsin to re- 
spondent at Bowling Green, Kentucky. Respondent accepted the 
potatoes. 


5. The total delivered purchase price of the four truckloads 
of potatoes is $3,312.91. Respondent paid freight charges of 
$695.37 for which he is due credit and paid complainant $1,- 
875.74 on account, or a total of $2,571.11, leaving a balance 
due of $741.80, no part of which has been paid by respondent 
to complainant. 


6. A formal complaint was filed on May 2, 1958, which was 
within 9 months after the causes of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal 
complaint constitutes a waiver of oral hearing and an admis- 
sion of the facts alleged in the complaint, as provided in the 
rules of practice (7 CFR 47.8(c)). 

Respondent’s failure to pay to complainant the balance of the 
purchase price of the four shipments of potatoes is in violation 
of section 2 of the act. Complainant should be awarded repara- 
tion in the amount of $741.80, with interest. 
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ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $741.80, with interest there- 
on at the rate of 5 percent per annum from November 1, 1957, 
until paid. 

The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 


(No. 5599) 


ALBERT R. GEORGE Co., INC. v. B. G. RAYBURN AND/OR RAYBURN 
BROTHERS. PACA Docket No. 7139. Decided August 29, 1958. 


Promissory Note—Admission of Liability 


Complainant requested and accepted B. G. Rayburn’s promissory note for 
the amount claimed in the complaint. Since there is no evidence that 
the parties intended the note to be anything more than evidence of the 
debt, respondent B. G. Rayburn is ordered to pay to complainant the 
amount due. The complaint against Rayburn Brothers is dismissed. 


Mr. William A. Steckel, of Slatington, Pennsylvania, for complainant. Mr. 
Paul S. Buchman, of Plant City, Florida, for respondent Rayburn 
Brothers. Mr. William H. Pierce, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). In a formal complaint filed on August 26, 1957, com- 
plainant seeks to recover from the respondents the purchase 
price of 3 truckloads of potatoes sold and delivered to respond- 
ent B. G. Rayburn in November 1955. 

A copy of the formal complaint and a copy of the report of 
investigation made by the Department were served upon re- 
spondent B. G. Rayburn on September 27, 1957, and upon re- 
spondent Rayburn Brothers on September 26, 1957. A copy 
of the report of investigation was served upon counsel for 
complainant on September 25, 1957. Respondent Rayburn 
Brothers filed an answer to the complaint on October 16, 1957, 
denying any liability to complainant with respect to the trans- 
actions involved in this proceeding and further denying that it 
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had any business relations with respondent B. G. Rayburn. 
Respondent B. G. Rayburn did not file an answer, but per- 
sonally appeared at the hearing and admitted owing complainant 
the full amount claimed in the complaint. 


An oral hearing was held at Tampa, Florida, on May 1, 1958. 
Albert R. George, president of complainant corporation, testi- 
fied on behalf of complainant. Respondent Rayburn Brothers 
was represented by counsel, and Herman L. Rayburn testified 
for this respondent. Respondent B. G. Rayburn appeared in 
response to subpoena and gave his oral testimony. 


FINDINGS OF FACT 


1. Complainant, Albert R. George Co., Inc., is a corporation 
whose address is Route 1, Coplay, Pennsylvania. 


2. Respondent B. G. Rayburn, whose address is 1515 Aber- 
deen Avenue, Jacksonville, Florida, was not licensed as an in- 
dividual under the act at the time of the transactions here in- 
volved, but was subject to license. B. G. Rayburn was licensed 
as an individual, doing business as Ever Ready Potato Co. on 


March 18, 1954. This license expired on March 18, 1955. A 
new license was issued to B. G. Rayburn and John C. Woods, 
a partnership doing business as Ever Ready Potato Co., on 
June 28, 1955, and this license was in effect at the time of the 
transactions here involved. The address of the Ever Ready 
Potato Co. is 1886 Evergreen Avenue, Jacksonville, Florida. 


3. Respondent Rayburn Brothers, at the time of the trans- 
actions involved in this proceeding, was a partnership composed 
of Herman L. Rayburn and W. Herschel Rayburn, whose ad- 
dress was Plant City, Florida. The license of Rayburn Brothers, 
issued on February 28, 1951, listed Herman L. Rayburn, W. 
Herschel Rayburn and B. G. Rayburn as members of the part- 
nership. This license terminated on February 28, 1956. On 
March 16, 1956, a license was issued to Herman L. Rayburn 
and W. Herschel Rayburn, doing business as Rayburn Brothers 
at Plant City, Florida. 


4. On or about the dates indicated, in the course of interstate 
commerce and by oral contract, complainant sold to respondent 
B. G. Rayburn 3 truckloads of potatoes, f.o.b. Coplay, Penn- 
sylvania, as follows: 
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Date Quantity and Type Unit Price Amount 
Nov. 5, 1955 175 bags — washed bakers $1.60 
50 bags — farmer pack #1 1.35 $347.50 
Nov. 12, 1955 160 bags — washed bakers 1.85 
150 bags — farmer pack #1 1.45 513.50 
Nov. 15, 1955 300 bags — farmer pack #1 1.45 435.00 





Total $1,296.00 


5. Complainant shipped on November 5, 12 and 15, 1955, 
from loading point in the State of Pennsylvania to respondent 
B. G. Rayburn at Jacksonville, Florida, the kind, quality and 
grade of potatoes called for by the contracts of purchase and 
sale, in the manner agreed upon in trucks operated by J. Eakins, 
Kenneth Livenguth, and John Whitehouse. 


6. Respondent B. G. Rayburn accepted the 3 truckloads of 
potatoes upon arrival at destination, but has since failed, ne- 
glected and/or refused to pay complainant the agreed purchase 
prices therefor. 


7. There is due and owing to complainant from respondent 
B. G. Rayburn the total amount of $1,296. 


8. An informal complaint was filed on August 2, 1956, which 
was within 9 months after accrual of the causes of action here- 
in alleged. 


CONCLUSIONS 


The first question to be decided in this case is whether re- 
spondent Rayburn Brothers, a partnership composed of Herman 
L. Rayburn and W. Herschel Rayburn, is liable for the purchase 
price of 3 truckloads of potatoes sold and delivered by com- 
plainant to respondent B. G. Rayburn, a former co-partner in 
the firm of Rayburn Brothers. The evidence shows that re- 
spondent B. G. Rayburn severed his partnership relations with 
Herman L. and W. Herschel Rayburn in August 1952, insofar 
as the firm of Rayburn Brothers was concerned. Prior to Au- 
gust 1952, B. G. Rayburn was an active participating member 
of the partnership at Plant City, Florida. Between 1947 and 
1952, B. G. Rayburn as one of the partners of Rayburn Broth- 
ers did much of the buying for the partnership. During that 
period complainant traded with Rayburn Brothers and the con- 
tracts of purchase and sale were, in most instances, negotiated 
by B. G. Rayburn. After August 1952, each year through 1955, 
B. G. Rayburn conducted a business in his own name which 
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was licensed or subject to license under the Act, namely, the 
Ever Ready Potato Company at Jacksonville, Florida. The evi- 
dence indicates that it was through inadvertence that B. G. 
Rayburn’s name was continued after August 1952 on the license 
issued to the partnership Rayburn Brothers, and it was not 
until March 1956 that a license was issued showing only Her- 
man L. Rayburn and W. Herschel Rayburn, partners doing busi- 
ness as Rayburn Brothers. 


It would appear that because of previous dealings with the 
partnership Rayburn Brothers, complainant was entitled to 
notice of the dissolution of said partnership. Herman L. Ray- 
burn testified that such notice was not given to complainant by 
Rayburn Brothers (Tr. p. 48). Under the general rule, each 
member of a firm is bound by an obligation incurred on behalf 
of the firm by any former partner, in the usual course of busi- 
ness, in the absence of due notice of dissolution (68 C.J.S. 880). 
From the evidence, it appears that respondent Rayburn Broth- 
ers, by its neglect or failure to notify complainant that B. G. 
Rayburn was no longer a partner in the firm, rendered the 
partnership and the individuals who comprise it liable to com- 
plainant for acts of respondent B. G. Rayburn within the ordi- 
nary scope of its business, unless complainant had actual knowl- 
edge of the partnership dissolution or of facts charging com- 
plainant with notice. 


There are thus posed two questions of fact, viz. (1) did 
respondent B. G. Rayburn purchase the potatoes in question 
in his own name, or in the name of respondent Rayburn 
Brothers, and (2) did complainant, prior to the transactions 
in question, have actual knowledge of the termination of the 
partnership relations of B. G. Rayburn with Herman L. Ray- 
burn and W. Herschel Rayburn, insofar as the firm of Ray- 
burn Brothers was concerned, or have knowledge of such facts 
as would put an ordinarily cautious and prudent person on 
inquiry. 

The two questions are inseparable and we shall discuss them 
together. The testimony is conflicting on the question of actual 
knowledge on the part of complainant with respect to the dis- 
solution of the partnership. Although denied by complainant, 
respondent B. G. Rayburn testified that he specifically told com- 
plainant’s president, Albert R. George, in 1952 or 1953 that he, 
B. G. Rayburn, was no longer a member of the partnership 
firm of Rayburn Brothers (Tr. p. 50). The weight of the evi- 
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dence establishes that complainant knew, or should have known, 
prior to the transactions here involved, that B. G. Rayburn was 
engaged in the operation of his own business, the Ever Ready 
Potato Company, from 1952 to 1955. Both B. G. Rayburn and 
complainant’s Albert R. George testified that George visited the 
plant or business establishment of the Ever Ready Potato Com- 
pany at Jacksonville, Florida, prior to the transactions in ques- 
tion; that after 1952, but prior to these transactions, complain- 
ant had sold other produce to B. G. Rayburn, all of which was 
paid by “B. G. Rayburn checks”; that in all of these trans- 
actions, complainant always billed B. G. Rayburn, personally, 
for the produce; that the produce was shipped to B. G. Ray- 
burn at 1836 Evergreen Avenue, Jacksonville, Florida, the 
address of the Ever Ready Potato Company; and that com- 
plainant at no time prior to the institution of this proceeding 
demanded payment, either orally or in writing, from the part- 
nership Rayburn Brothers. Such preponderance of evidence 
leads to the inescapable conclusion that complainant knew it 
was dealing with respondent B. G. Rayburn as an individual, 
and not as one acting on behalf of respondent Rayburn Broth- 
ers, and we so conclude. Complainant is bound by such knowl- 
edge and cannot successfully complain that formal notice of the 
dissolution of the partnership was not received. Even if it had 
been without actual knowledge of the partnership dissolution, 
complainant had knowledge of sufficient facts to charge it with 
the duty of making inquiry to ascertain whether B. G. Rayburn 
in making the purchases was acting as an individual or on be- 
half of the partnership. Since respondent Rayburn Brothers 
has denied any indebtedness to complainant, complainant had 
the burden of proving that B. G. Rayburn acted on behalf of 
the partnership in purchasing the potatoes which are the sub- 
ject matter of this proceeding. Complainant has failed to sus- 
tain the burden of proof in this regard. The complaint as to 
Rayburn Brothers should, therefore, be dismissed. 

The evidence shows that complainant requested and accepted 
from B. G. Rayburn the latter’s promissory note in the amount 
of the purchase price of the potatoes, viz., $1,296, payable 5 
months after date; and that complainant has never presented 
the note to B. G. Rayburn for payment. While B. G. Rayburn, 
in his oral testimony at the hearing, admitted that he, per- 
sonally, owes complainant $1,296, the amount claimed in the 
complaint, there is a question of whether the giving and accept- 
ance of a promissory note for an existing obligation extinguishes 
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the indebtedness. Although B. G. Rayburn testified that he had 
hoped to pay the note when it became due, complainant’s Albert 
R. George testified that he merely requested and accepted the 
note in order to have some evidence of the indebtedness in case 
anything happened to him or to B. G. Rayburn, and that it was 
never intended as payment of the debt. This contention is 
strengthened by the fact that the note was never presented to 
Rayburn for payment. Under Florida law, a note given by a 
debtor to his creditor does not extinguish a debt, in the absence 
of an express agreement to that effect. A clear agreement or 
manifestation of intention of both parties is essential to show 
that the note is accepted by the creditor as payment of the 
precedent debt. Murphy v. Green, 102 Fla., 102, 185 So. 531; 
Silvio J. Cadenasso Vv. California-Mexico Distributing Co., et al., 
2 A.D. 751. This is in accord with the majority rule, which 
rests upon the premise that a mere promise to pay is not pay- 
ment. There is no persuasive evidence in this case that the 
parties intended that the note was to be anything other than 
evidence of the debt. It is concluded that the failure of re- 
spondent B. G. Rayburn to pay complainant the purchase prices 
of the potatoes in question was and is in violation of section 2 
of the act. Complainant should be awarded reparation against 
respondent B. G. Rayburn in the amount claimed, with interest, 
and the facts should be published. 


ORDER 


Within 30 days from the date of this decision, respondent 
B. G. Rayburn shall pay to complainant, as reparation, the 
sum of $1,296, with interest thereon at the rate of 5 percent 
per annum from December 1, 1955, until paid. 

The complaint as to respondent Rayburn Brothers is hereby 
dismissed. 

The facts and circumstances as set forth herein shall be 
published. 


Copies hereof shall be served upon the parties. 


(No. 5600) 


MENDELSON-ZELLER CO. v. RICHMOND BANANA COMPANY. PACA 
Docket No. 7336. Decided August 29, 1958. 
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Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint constitutes an ad- 
mission of the facts alleged in the complaint. 


Complainant pro se. Mr. A. D. McCollum, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). The formal complaint was filed on May 14, 1958. 
Complainant seeks an award of reparation in the amount of 
$975, which is alleged to be the balance of the purchase price 
of 500 crates of tomatoes sold and delivered to respondent dur- 
ing October 1957. 

A copy of the report of investigation prepared by the De- 
partment was served upon complainant on June 20, 1958. A 
copy of the formal complaint and a copy of the report of in- 
vestigation were served upon respondent on June 23, 1958. 


At the time of service of the formal complaint, respondent 


was notified in writing that an answer thereto should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission of 
the facts alleged in the complaint. Notwithstanding such notice, 
respondent has not filed an answer. The issuance of an order 
is, therefore, authorized without further procedure. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Palmer C. 
Mendelson and E@ward M. Zeller, doing business as Mendelson- 
Zeller Co., whose address is 1 Drumm Street, San Francisco, 
California. 


2. Respondent, Richmond Banana Company, is a corporation 
whose address is Post Office Box 4047, Richmond, Virginia. At 
the time of the transaction involved herein, respondent was 
licensed under the act. 


3. On or about October 8, 1957, in the course of interstate 
commerce, complainant sold to respondent 500 wirebound crates 
of Creme de Menthe brand tomatoes grading approximately 
80% U.S. No. 1 quality, consisting of 92 crates 5 x 5, 131 
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crates 5 x 6, and 277 crates 6 x 6 sizes, at $3.35 per crate or 
for a total price of $1,675 f.o.b. Patterson, California. 


4. On October 8, 1957, complainant shipped tomatoes meet- 
ing the specifications of the foregoing contract by truck from 
Patterson, California, to respondent at Richmond, Virginia. 
Respondent received and accepted the tomatoes. 


5. The total purchase price of the tomatoes is $1,675. Re- 
spondent has paid $700, leaving a balance due of $975, no part 
of which has been paid by respondent to complainant. 


6. The formal complaint was filed on May 14, 1958, which 
was within 9 months after the cause of action accrued. 












CONCLUSIONS 
The failure of respondent to file an answer to the formal 
complaint constitutes a waiver of oral hearing and an admis- 
sion of the facts alleged in the complaint, as provided in the 
rules of practice (7 CFR 47.8(c)). 

Respondent’s failure to pay to complainant the balance of the 
purchase price of the tomatoes is in violation of section 2 of 
the act. Complainant should be awarded reparation in the 
amount of $975, with interest. 















ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $975, with interest thereon 
at the rate of 5 percent per annum from November 1, 1957, 
until paid. 

The facts and circumstances shall be published. 
Copies hereof shall be served upon the parties. 














(No. 5601) 


In re SOUTHWEST PRODUCE COMPANY, INC. PACA Docket No. 
7144. Decided August 29, 1958. 






Repeated and Flagrant Violations—Bankruptey— 
Revocation of License 









Respondent’s license is revoked because of its failure to remit consignment 
proceeds and to pay promptly and in full in connection with numerous 
interstate transactions. 
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Mr. John S. Griffin, for complainant. Mr. William J. Lasarow, of Los Angeles, 
California, for respondent. Mr. G. Osmond Hyde, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.), instituted by a complaint filed November 6, 1957, by 
the Acting Chief, Regulatory Branch, Fruit and Vegetable 
Division, Agricultural Marketing Service, United States De- 
partment of Agriculture. It is alleged in the complaint that 
respondent repeatedly and flagrantly violated section 2 of the 
act (7 U.S.C. 499b) by failing or refusing to make full pay- 
ment promptly for numerous shipments of perishable agricul- 
tural commodities purchased and accepted by respondent in in- 
terstate commerce and by failing to remit consignment proceeds. 
On November 29, 1957, respondent filed an answer to the com- 
plaint in which it denied the allegations contained therein. 


A hearing was held before G. Osmond Hyde, Chief Hearing 
Examiner, Office of Hearing Examiners, United States Depart- 
ment of Agriculture, in Los Angeles, California, March 14, 
1958. At the hearing, respondent was represented by William 
J. Lasarow, Attorney at Law, Los Angeles, California, and 
complainant was represented by John S. Griffin, Office of the 
General Counsel, United States Department of Agriculture. 
Counsel for respondent stipulated that the matters set forth 
in the complaint are substantially correct. It was stipulated by 
counsel for both parties that the respondent was forced into 
bankruptcy by the filing of an involuntary petition. One wit- 
ness testified on behalf of respondent. After the hearing, com- 
plainant filed a brief. On July 14, 1958, the hearing examiner 
filed a report containing proposed findings of fact and con- 
clusions and recommending that respondent’s license be revoked. 
No exceptions were filed to the hearing examiner’s report, 


FINDINGS OF FACT 


1. Respondent, Southwest Produce Company, Inc., is a cor- 
poration, whose address is 1075 South San Pedro Street, Los 
Angeles, California. Prior to January 1956, the officers of re- 
spondent were Harry Nishimoto, President and Treasurer, Mrs. 
Harry (Maruko) Nishimoto, Secretary, and Tom Takayama, 
Vice-President. In January 1956, Tom Takayama was replaced 
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as Vice-President by Maruko Nishimoto. Tom Takayama owns 
between five and eight percent of the stock of respondent cor- 
poration, valued by respondent at $5,000. 


2. Pursuant to the licensing provisions of the act, license 
No. 131423 was issued to respondent November 21, 1950. This 
license has been renewed on each anniversary date thereafter 
to November 21, 1957. 


3. On or about May 13, 1957, respondent received approxi- 
mately 100 boxes of mangoes on consignment in interstate com- 
merce from Guidara Groves, South Miami, Florida, and has 
failed or refused to pay the net proceeds of $190.99 from the 
sale of such produce to the consignor. 


4. During the period May 13 through May 27, 1957, re- 
spondent received a total of four shipments of mangoes on con- 
signment in interstate commerce from Dorn Fruit & Vegetable 
Co., Inc., South Miami, Florida, and has failed or refused to 
pay the total net proceeds of $573.40 from the sale of such 
produce to the consignor. 


5. During the approximate period May 14 through June 21, 
1957, respondent purchased and accepted a total of 47 ship- 
ments of tomatoes and cantaloups in interstate commerce from 
various shippers and in each instance failed to pay promptly 
and in full the agreed purchase price therefor to the shipper, 
as follows: 


Number of Total Unpaid 


Seller Shipments Purchase Price 

J. F. Cacas, 9 $ 981.48 
Somerton, Arizona 

Kavanaugh Distributing Company, 7 6,265.05 
Los Angeles, California 

F. H. Hogue Produce Co., 8 7,527.45 
Yuma, Arizona 

John E. Howe, 4 5,467.10 
Yuma, Arizona 

Lee A. Consaul Co., 17 25,542.85 
Yuma, Arizona 

J. W. Olberg Co., 1 1,645.00 
Yuma, Arizona 

Jack Brothers and McBurney, Inc., 1 1,220.80 


Brawley, California 


6. An involuntary petition in bankruptcy was filed against 
respondent June 28, 1957. 
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7. By letter dated September 24, 1957, the violations of the 
act alleged in the complaint and found above in the Findings 
of Fact were called to respondent’s attention to afford it an 
opportunity to demonstrate or achieve compliance with the act. 


CONCLUSIONS 


Respondent’s repeated failures to pay promptly and in full 
for shipments of perishable agricultural commodities received 
in interstate commerce and to remit consignment proceeds, as 
set forth in the Findings of Fact, constitute repeated and fla- 
grant violations of section 2 of the act (7 U.S.C. 499b). Re- 
spondent’s license should be revoked pursuant to the provisions 
of section 8 of the act (7 U.S.C. 499h). In re Domenic Bisesi, 
d/b/a Bisesi Fruit Company, 17 A.D. 159 (1958) ; In re Orrell’s 
Produce Company, 16 A.D. 830 (1957); In re Raymond Klein, 
d/b/a Klein’s Celery, 15 A.D. 1152 (1956); In re Nate Rosen- 
thal, 15 A.D. 441 (1956); In re Vincent J. Squillante, Inc., 13 
A.D. 304 (1954); In re Southern Transportation Company, 12 
A.D. 748 (1953). 

The involuntary bankruptcy proceeding instituted against re- 
spondent does not alter this conclusion. In re Orrell’s Produce 
Company, supra; In re John Cunningham McDow, 14 A.D. 580 
(1955); In re James L. (Lonnie) Cecil, 7 A.D. 1105 (1948), 
and cases cited therein. 


ORDER 


Effective on the 15th day after service hereof upon respond- 
ent, any license held by respondent under the act is revoked. 


The facts set forth herein shall be published. 
Copies hereof shall be served upon the parties. 


DISMISSAL—SETTLEMENT BETWEEN PARTIES 
(No. 5602) 


PACA Docket No. 7284. Dismissed August 25, 1958, by Thomas 
J. Flavin, Judicial Officer. 
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(No. 5603) 


PACA Docket No. 7320. Dismissed August 26, 1958, by Thomas 
J. Flavin, Judicial Officer. 


STAY ORDER—PENDING ISSUANCE OF FURTHER ORDER 
(No. 5604) 


FRANKLIN PRODUCE EXCHANGE, INC. v. J. R. KELLY, INc. PACA 
Docket No. 6897. Order issued August 25, 1958, by Thomas 
J. Flavin, Judicial Officer. 


COURT DECISION 


FRANK A. BERIGAN, et al. v. UNITED STATES OF AMERICA AND 
EZRA TAFT BENSON, SECRETARY OF AGRICULTURE. —— F.2d 
——. Decided August 13, 1958. 


UNITED STATES COURT OF APPEALS 
FOR THE EIGHTH CIRCUIT 


(No. 15,848) 


Order of Judicial Officer Affirmed 


Court upheld decision and order of Judicial Officer finding (1) 
that “turn” system engaged in by dealers at stockyard to estab- 
lish priority among them in negotiating with commission firms for 
the purchase of feeder livestock and recognition of the “turn” by 
the commission firm and the exclusion of farmer-feeders constitute 
violations of sections 304, 307 and 312(a) of the act, and (2) that 
the commission firm failed to furnish reasonable buying services in 
violation of section 304 of the act when it routinely filled practiéally 
all of its buying orders from dealers and did not purchase upon the 
open market. 


Before Sanborn, Vogel and Matthes, Circuit Judges. 
Vogel, Circuit Judge. 


In this proceeding we are asked to review an order of the 
Judicial Officer of the United States Department of Agriculture 
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acting for the Secretary of Agriculture, issued under the Pack- 
ers and Stockyards Act, 1921, as amended (7 U.S.C.A., 1952 
ed., § 181, et seq.). The proceeding was instituted by the issu- 
ance of an Order of Inquiry and Notice of Hearing by the Di- 
rector of the Livestock Division, Agricultural Marketing Service, 
of the United States Department of Agriculture. For conveni- 
ence, the parties will be designated here as they were in the 
Order of Inquiry—United States Department of Agriculture as 
complainant or the government, and Berigan Brothers Livestock 
Commission Company and the individual traders as respondents. 
The respondents named are (1) the partners of the Berigan 
Brothers Livestock Commission Company (hereinafter referred 
to as Berigan) and (2) individuals or firms operating as deal- 
ers in buying and selling livestock. 


It was alleged in the Order of Inquiry that on specific occa- 
sions and at divers other times during the period from Sep- 
tember 1, 1954, through November 8, 1955, the respondents 
engaged in and used an unfair and unjustly discriminatory 
practice and device in connection with the marketing, buying 
and selling of stocker and feeder cattle in commerce in that the 
respondent dealers “* * * pursuant to an understanding or 
arrangement between themselves, flipped coins, or used other 
similar methods, to determine the ‘order’ or ‘turn’ in which they 
were to look at, bid on, and have the opportunity to buy stocker 
and feeder cattle consigned for sale on a commission basis to the 
Berigan Brothers Livestock Commission Company; the Berigan 
Brothers Livestock Commission Company recognized such 
‘order’ or ‘turn’ system established by respondent dealers, 
acquiesced in it, and gave respondent dealers who won the 
‘flips’ favored treatment and priority in connection with said 
market agency’s sales of such consigned stocker and feeder 
cattle by showing such respondent dealers the stocker and 
feeder cattle, obtaining bids on such cattle from them, and 
selling the cattle to them in accordance with the ‘order’ or 
‘turn’ determined and established by respondent dealers, instead 
of offering the cattle for sale to all interested buyers under 
open and free competitive conditions, thereby failing to render 
just and reasonable selling services to the consignors of the 
cattle; and respondent dealers who won the ‘flip’ knowingly 
accepted such favored treatment and priority from the Berigan 
Brothers Livestock Commission Company * * *.” 


It was also alleged in the Order of Inquiry that Berigan failed 
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to render just and reasonable buying services in filling orders 
for the purchase of stocker and feeder cattle on a commission 
basis in that Berigan, instead of buying such cattle on the open 
market, bought a major portion of the stocker and feeder cattle 
from certain favored dealers who in many instances had origi- 
nally purchased the same cattle from Berigan on the same day 
or a day or two before and such cattle were purchased at sub- 
stantial mark-ups. 


The Judicial Officer, acting for the Secretary, specifically 
found (1) that when more than three dealers flipped for turns 
only the dealers who won the first, second and third turns were 
permitted to remain in the sales alley; (2) that when dealers 
only were present, Berigan accepted the order or turns estab- 
lished by the dealers; and (3) that on numerous occasions when 
farmers and dealers were attempting to purchase livestock from 
Berigan, Berigan accepted the order established by the flip by 
the dealers, thereby discriminating against the farmers. 


In addition, the Judicial Officer found that when Berigan 
purchased livestock on a commission basis that instead of pur- 
chasing the same on the open market, Berigan generally pur- 
chased from dealers at a mark-up in the price that the dealers 


had paid for the livestock and that accordingly Berigan failed 
to render reasonable buying services to its customers, in vio- 
lation of the Act. 


All respondents, that is, Berigan and the dealers, were found 
to have violated § 312(a) of the Act (7 U.S.C.A., 1952 ed., 
§ 213(a)), which provides that: 


“It shall be unlawful for any stockyard owner, market 
agency, or dealer to engage in or use any unfair, unjustly 
discriminatory, or deceptive practice or device in connec- 
tion with the receiving, marketing, buying, or selling on a 
commission basis or otherwise, feeding, watering, holding, 
delivery, shipment, weighing, or handling, in commerce at 
a stockyard, of livestock.” 


Berigan alone was found to have violated both of the fol- 
lowing sections: § 304 of the Act (7 U.S.C.A., 1952 ed., §205): 


“It shall be the duty of every stockyard owner and 
market agency to furnish upon reasonable request, without 
discrimination, reasonable stockyard services at such stock- 
yard: .* 9 9" 


§ 807 of the Act (7 U.S.C.A., 1952 ed., § 208): 
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“Tt shall be the duty of every stockyard owner and 
market agency to establish, observe, and enforce just, rea- 
sonable, and nondiscriminatory regulations and practices in 
respect to the furnishing of stockyard services, and every 
unjust, unreasonable, or discriminatory regulation or prac- 
tice is prohibited and declared to be unlawful.” 

Upon finding the violations as stated, the Judicial Officer 
held that inasmuch as the practice of determining turns to bid 
and buy by flipping coins was one of long standing and existed 
at six other major stockyards and because of other circum- 
stances indicated in the record, that respondents’ registrations 
should not be suspended but he did order that: ‘Each respond- 
ent shall cease and desist from engaging in the practices which 
he, or the partnership in which he was a member, has been 
found herein to have engaged in and which are found herein 
to be in violation of the act.” 

This court’s jurisdiction is contained in 5 U.S.C.A. §1032, 
which in part provides that: 

“§ 1032. Jurisdiction of courts of appeals 

The court of appeals shall have exclusive jurisdiction to 
enjoin, set aside, suspend (in whole or in part), or to de- 
termine the validity of, all final orders * * * (b) of the 
Secretary of Agriculture made under the Packers and 
Stockyards Act, 1921, as amended, * * *.” 

The scope of judicial review of the findings and conclusions 
of an administrative agency, such as is involved here, is strictly 
limited. 

5 U.S.C.A. § 1009(e) provides in part: 

“So far as necessary to decision and where presented the 
reviewing court shall decide all relevant questions of law, 
interpret constitutional and statutory provisions, and de- 
termine the meaning or applicability of the terms of any 
agency action. Jt shall * * * (B) hold unlawful and set 
aside agency action, findings, and conclusions found to be 
* * * (5) unsupported by substantial evidence in any case 
* * *” (Emphasis supplied.) 

In National Labor Relations Board v. Link-Belt Co., 1941, 311 
U.S. 584, 597, the Supreme Court stated: 


“As we stated in National Labor Relations Board v. 
Waterman Steamship Corp., supra, at pages 208-209: ‘* * * 
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and Congress has left questions of law which arise before the 
saesih Board—but not more—ultimately to the traditional review 
a of the judiciary. Not by accident, but in line with a gen- 
any eral policy, Congress has deemed it wise to entrust the find- 
are ing of facts to these specialized agencies. It is essential 

that courts regard this division of responsibility which 
ficer Congress as a matter of policy has embodied in the very 
bid statute from which the court of appeals derived its juris- 
sted diction to act.’ Cungress entrusted the Board, not the 
um- Courts, with the power to draw inferences from the facts. 
ions National Labor Relations Board v. Pennsylvania Grey- 
ond- hound Lines, 303 U.S. 261, 271; National Labor Relations 





Board v. Falk Corp., 308 U.S. 453, 461. The Board, like 
other expert agencies dealing with specialized fields (see 
Rochester Telephone Corp. Vv. United States, 307 U.S. 125, 
146; Swayne & Hoyt v. United States, 300 U.S. 297, 304) 
has the function of appraising conflicting and circum- 
stantial evidence, and the weight and credibility of testi- 
mony.” (Emphasis supplied.) 

As we said in National Labor Relations Board v. United Bis- 

cuit Co., 8 Cir., 1958, 208 F.2d 52, 54: 


“In this proceeding we are not called upon to weigh the 
evidence but only to examine it for the purpose of deter- 
mining whether or not on the entire record the essential 
findings are sustained by substantial evidence and in per- 
forming this function we must view the evidence in a light 
most favorable to the prevailing party. In Universal 
Camera Corp. V. N.L.R.B., 340 U.S. 474, 71 S. Ct. 456, 
465, 95 L. Ed. 456, we are admonished by the Supreme 
Court that in this area of mixed fact and law, a court will 
not lightly disregard the overall appraisal of the situation 
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oi by the Labor Board ‘as one of those agencies presumably 
ay equipped or informed by experience to deal with a special- 
et ized field of knowledge, whose findings within that field 
be carry the authority of an expertness which courts do not 
se possess and therefore must respect.’ ” 

Even though this court in a trial de novo might arrive at a 
1 different result, it may not substitute its judgment for that of 
an administrative agency presumably expert in its field. As 






this court said in Pittsburgh Plate Glass Co. v. National Labor 
Relations Board, 8 Cir., 1940, 113 F.2d 698, 701, affirmed 313 


U.S. 146: 
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“It must be remembered that, within the limits of the 
jurisdiction conferred upon it, the power of a court or an 
administrative board to decide questions is not confined to 
deciding them correctly. Thompson v. Terminal Shares, 8 
Cir., 89 F.2d 652, 655. A jury may decide incorrectly 
issues of fact, but if its verdict is within the evidence its 
mistakes of fact cannot be corrected on review. Elzig Vv. 
Gudwangen, 8 Cir., 91 F.2d 434, 444. And the determina- 
tion by a legislative body of a debatable question which it 
has power to decide is not subject to judicial reexamination. 
United States v. Carolene Products Co., 304 U.S. 144, 154, 
58 S.Ct. 778, 82 L.Ed. 1234.” 


This court therefore must confine its review to a determination 
of whether or not the Secretary’s conclusions were supported 
by substantial evidence viewing the record as a whole. 


In asking this court to review and vacate such cease and 
desist order, the respondents raise the following claims of error: 


1. The Judicial Officer erred in finding that respondent 
traders who flipped coins or used other smiliar methods 
to determine the order or turn in which they were to look 
at, bid on and have an opportunity to buy stocker and 
feeder cattle consigned for sale on a commission basis to 
the Berigan Brothers Livestock Commission Company 
thereby violated § 312(a) of the Act (7 U.S.C.A., 1952 
ed., § 213(a)). 


2. The Judicial Officer erred in finding that Berigan 
recognized the “order” or “turn” system established by the 
dealers, acquiesced in it and gave the dealers who won the 
“flip” favored treatment and priority instead of offering 
the cattle for sale to all interested buyers under open and 
free competitive conditions, in violation of §§ 304, 307 and 
312(a) of the Act (7 U.S.C.A., 1952 ed., § 213(a)). 


8. The Judicial Officer erred in finding that Berigan, in 
filling orders for the purchase of cattle, failed to render 
just and reasonable buying services, in that Berigan instead 
of buying cattle on the open market bought a major por- 
tion from certain favored dealers who in many instances 
had originally purchased the same cattle from Berigan on 
the same day or a day or two before at substantial mark- 
ups, thereby violating §§ 304, 307 and 312(a) of the Act 
(7 U.S.C.A., 1952 ed., § 213(a)). 
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4, The Judicial Officer erred in entering a cease and 
desist order against respondents. 


With these claims of error in mind, and limited as we are 
in our review, we have examined the record before us. 


The principal issues here relate to the validity of the “turn 
system”, as such turn system was practiced in the purchase of 
stocker and feeder cattle by livestock dealers from Berigan. 
Berigan is engaged in the business of buying and selling live- 
stock on commission at the Union Stockyards in Omaha, Ne- 
braska, and is duly registered under the provisions of the 
Packers and Stockyards Act as amended. The traders are en- 
gaged in the business of buying and selling livestock for their 
own account and each is duly registered as a dealer under the 
provisions of the Act. 


At the Union Stockyards livestock are sold by private treaty 
rather than by auction; i.e., only one person at a time is per- 
mitted to examine and bid on livestock and the livestock are 
generally sold to the first person who bids a price which the 
commission man considers to be the market value. The selling 
of livestock by individual negotiation or private treaty with 
successive prospective buyers, as opposed to the auction system, 
is in use at all terminal stockyards. The process of selling live- 
stock on a terminal market was described by Mr. Lee D. Sin- 
clair, Chief of the Packers and Stockyards Division, as follows: 


“It is the duty of a commission man when he receives 
a consignment to size them up, shape them, get them in 
the best condition that he can and then in his own mind 
determine what the value of the livestock is on the market 
that day at that time, and when he takes a buyer into his 
alley, regardless of who the buyer may be, it is his duty 
to sell to the buyer that first bids him his opinion of the 
market value of the livestock if he believes that is the best 
he can get on it that day. If the first man bids him the 
price that he thinks is right, he certainly has the right to 
sell to him and normally I expect he would. He has a right 
certainly of making up his mind as to what the livestock 
is worth. If he gets a bid equal to that he can sell it with- 
out question. 


A weak salesman may price his livestock a little high 
and let the bidders coming in kind of fix the market for 
him. I have seen instances where I believe that was hap- 
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pening. And if that salesman waits for four, five or six 
bidders to come in and doesn’t lower his bid he is likely 
to get lower than the market if he priced them right early 
in the morning.” 
The use of the private treaty system as so described is not 
questioned by the government as a proper method of selling live- 
stock. 

At the Omaha terminal the livestock dealers have for many 
years engaged in the practice of flipping coins to establish the 
order or turn in which they would look at and bid on stocker 
and feeder cattle there being held for sale. By such flipping 
of coins the dealers determine first, second and third turn 
among the dealers. All other dealers are required to leave the 
sales alley so that when the business of selling begins there are 
present the first three choices among the dealers plus the 
farmers or non-dealer buyers who are not allowed to engage 
in the coin flipping but who are there to make purchases of 
their own. 

It was stipulated: 

“* * * that at each of the public markets shown below, 
there is in operation a method of determining turns to bid 
somewhat similar, but with local market variations, to the 
method in effect in Omaha; and that such methods have 
been practiced for twenty years or more. 

Fort Worth, Texas St. Joseph, Missouri 

Oklahoma City, Oklahoma Sioux City, Iowa 

Kansas City, Missouri Denver, Colorado” 

It is contended that coin flipping as well as other methods of 
determining turns by chance was originated for the purpose of 
keeping farmers and other non-dealer buyers from buying di- 
rect, thereby forcing them to buy from the dealers and pay 
the dealers’ mark-up, and that the turn system among the 
dealers alone, whether by flipping coins or otherwise, discrimi- 
nates against the farmers and non-dealers. It was also con- 
tended that the dealers, in order to enforce the acceptance of 
their turn system, engaged in the practice of “drydocking” 
commission firms which did not adopt it. “Drydocking” or boy- 
cotting amounts to an agreement among the dealers that they 
will refrain from buying from a commission firm which refuses 
to recognize the turns they themselves established. In other 
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words, restriction of competition is the center of this con- 
troversy. 

The respondents here argue that the flipping of coins system 
has been in force at the Omaha market since 1930; that winning 
the flip does not automatically entitle the winner to be the first 
to bid on certain pens of cattle, as against the off-the-market 
buyers or even as against other dealers, and that it is recog- 
nized by all parties that it is the right and the duty of the 
commission man to select from all buyers the one who will be 
first, second, third, etc., to whom he will show the livestock 
consigned to him for sale, whether it be an off-the-market 
buyer, the dealer who won the flip or any other dealer. It was 
claimed that coin flipping means nothing except within the 
dealers’ organization and that all dealers recognized that the 
choosing of the prospective buyer is left to the seller—the com- 
mission man, and that the traders have no control over him 
whatsoever. Respondents argue: 

“If a commission man has the right to select any buyer 
he chooses out of a number at the head of his alley, it is 
difficult to see how flipping coins by the traders can control 
the commission man’s selection as between traders and 
off-the-market buyers. If a commission man desires to dis- 
criminate in favor of traders as against farmer-feeders he 
can do so whether the traders flip or not by exercising his 
right to consistently take in a trader as first bidder in 
preference to a farmer-feeder.” 


The respondents’ claimed errors (1) and (2) encompass three 
ramifications of the turn system at issue in this proceeding, 
viz.: (a) The requirement that if more than three dealers flip 
for turns, the dealers who do not win first, second or third 
turns must leave the market agency’s sales alley; (b) the de 
termination by the dealers of the order or turns in which they 
will look at and bid on stocker and feeder livestock and the 
acceptance by the market agency of the order or turn estab- 
lished by the dealers; and (c) the same situation as in (b) 
with the additional circumstance that dealers are favored over 
farmers or other potential purchasers in accordance with the 
order or turns established by the dealers. 


As to (a), the rules of the Omaha Livestock Traders Ex- 
change, of which the dealer-respondents are members and by 
which rules they are bound, provide that after the coin flipping 
all buyers with the exception of those winning first, second 
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and third turns shall leave the alleys. The record amply justi- 
fies the conclusion of the Judicial Officer that the dealers’ rules 
were enforced and only the dealers winning the first three turns 
were permitted to remain in the sales alleys. The record fur- 
ther indicates that winning a turn by a dealer had a monetary 
value estimated at varying from a few cents per cwt. to as much 
as $3.50 per cwt. 


We think it obvious that any method, rule or scheme which 
limits the number of buyers or prospective buyers and thereby 
increases the value of the position or turn of those not elimi- 
nated must have the effect of restricting competition and neces- 
sarily results in depressing the whole market. 


The Judicial Officer’s conclusion that the elimination of all 
but three dealers from a sales alley, thus limiting the number 
of prospective buyers, unreasonably restricts competition, is a 
sound conclusion, not contrary to law and one that is supported 
by substantial evidence in this record viewed as a whole. 


(b) The Judicial Officer found that after the dealers had 
determined the order in which they would be allowed to look 
at and bid on livestock, and dealers not winning first, second 
or third place were required to leave the sales alley, that the 
order or turn so established by the dealers was accepted by 
Berigan. Here it is argued that winning the flip does not entitle 
the winner to be the first to bid, and that it is the right and 
duty of the commission man to select from all buyers the one 
who will be first, second, third, etc. This argument lacks 
savor. The flipping of coins by the dealers among themselves 
to the exclusion of the farmers was not an idle pastime but 
had definite meaning and effect. The flipping of coins cannot 
be considered in a vacuum. If it meant nothing, why engage 
in such fruitless gestures? According to the rules and by-laws 
of the Omaha Livestock Traders Exchange, the method of 
flipping for turns was binding upon the members thereof and 
while not binding upon Berigan, the record justifies the Judicial 
Officer’s conclusion that Berigan did acquiesce in the turns as 
determined by the dealers’ flipping rule. We recognize that the 
evidence was conflicting but it was the Judicial Officer’s power 
and duty to determine the weight that was to be given to the 
testimony and his conclusion that the “turn order” established 
by the dealers was accepted by Berigan is not unsupported by 
substantial testimony when considering the record as a whole 
and accordingly may not be disturbed. On the specific occasions 
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referred to in the Order of Inquiry, the turns established by 
the dealers through the flipping process were automatically 
accepted by Berigan. The record justifies the further con- 
clusion that as a general rule Berigan recognized and accepted 
the turns as established by the dealers. Any practice which 
results in dealers themselves determining in what sales alleys 
or in what order in a sales alley they shall bid is an unreason- 
able restriction on competition and the Judicial Officer must be 
upheld in his determination that the practice was a violation 
of § 312(a) of the Act (7 U.S.C.A., 1952 ed., § 213(a)). 


In United States v. Swift & Co., U.S.D.C. Colo., 1948, 52 F. 
Supp. 476, the defendant there challenged the sufficiency of an 
information wherein it was alleged that the turn system with 
respect to the purchase of lambs at the Denver stockyards 
violated Section 1 of the Sherman Antitrust Act (15 U.S.C.A., 
1952 ed., § 1). The challenged information alleged that the 
four primary purchasers of lambs at the Denver stockyards 
determined among themselves the order or turns in which they 
would have the opportunity to look at and bid on lambs con- 
signed for sale at Denver. The turns were rotated daily and 
the four turn holders were given prescribed periods of time 
within which they had the right to bid on the lambs being 
sold. In overruling the attack on the information, the court 
therein stated, at page 479: 

“The natural result of this turn system is to directly 
restrain competition in the purchase of fat lambs on the 
Denver market. It might well be said that the action of 
these parties in ceasing country buying was to force the 
producer to ship his fat lambs to Denver and sell them 
subject to this turn system. Clearly it is a course of trade 
in the merchandising of fat lambs moving in interstate 
commerce that has the effect upon prices in the Denver 
market, and deprives the producers and consumers of the 
advantages of the free competition they are entitled to.” 


The court further stated, at page 479: 

“The practice itself is open to the charge that the four 
buyers, before making their bids, can agree upon prices 
to be offered, and determine in advance which one of them 
shall make the highest bid and be enabled to fill his orders 
for fat lambs in a manner condemned by the Sherman Act 


and the decisions.” 
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We think similar reasoning is applicable to the situation 
herein. Before flipping the dealers could get together and de- 
cide among themselves what prices they were going to pay 
that day for the various pens of cattle. 

(c) The- Judicial Officer found that Berigan gave favored 
treatment and priority to dealers in accordance with the order 
or turn which they had established without giving farmers or 
non-dealer buyers who had expressed a desire to bid on live- 
stock an opportunity to bid until after the dealers had first 
chance. In viewing the record as a whole, we conclude that 
these findings are not “unsupported by substantial evidence” 
and accordingly may not be set aside. 

The conclusion is inescapable from the testimony brought out 
in the record that the turn system was a combination (dealers 
and Berigan) formed for the purpose of controlling the buying 
and selling of livestock at the Berigan commission house—or 
contributed to that result. It is sufficient to resolve, as the 
Judicial Officer did, that it was a combination which unreason- 
ably restricted competition, in violation of the Act. The result 
is that the cease and desist order is applicable to all respond- 
ents, the several dealers as well as Berigan. 

As to respondents’ third claimed error, the Judicial Officer 
further found and concluded that during the period involved 
Berigan failed to furnish reasonable buying services in the 
purchase of livestock. The basis for that finding and conclusion 
was that Berigan routinely filled its orders at the stockyards 
for the purchase of cattle by making purchases from dealers— 
frequently on a “transfer of weight basis”; i.e., transferring 
the ownership of a consignment of cattle without reweighing 
the cattle—instead of attempting to purchase the cattle directly 
from other commission firms. The Judicial Officer found that 
in October, 1953, 98% of the cattle purchases by Berigan at 
the stockyards for customers were made from registered deal- 
ers; that during the period from September 1 through Novem- 
ber 30, 1954, 84.9% of the purchases by Berigan were from 
registered dealers, the majority of whom are respondents here- 
in, and that a major portion of the purchases from dealers was 
on a “transfer of weight” basis and that mark-up prices ranged 
from 15¢ per cwt. to $3.50 per cwt.; that during the period 
from August 1, 1955, through October 31, 1955, Berigan pur- 
chased 63.3% of the stocker and feeder cattle for its customers 
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from registered dealers, and that a major portion of such pur- 
chases was from the respondents in this proceeding. 


Bergian, by failing to purchase livestock in the stockyards on 
the gpen market, regularly incurred the added expense of the 
dealers’ mark-up in price which the purchasers were required 
to pay. It is pointed out that in some instances it is best to 
purchase livestock from dealers because the dealers can mix 
various consignments together, but the record indicates that 
many of the purchases herein were on a “transfer of weight” 
basis and therefore the identical consignments sold to the 
dealers were resold to Berigan. It was the duty of the Judicial 
Officer, acting for the Secretary, to draw conclusions from the 
conflicting testimony and, as pointed out, his conclusions may 
not be set aside unless, viewing the record as a whole, they are 
“unsupported by substantial evidence”, and we do not so find. 


As to all issues, the respondents have raised the question 
of the sufficiency of the evidence. We have examined the great 
mass of testimony produced by both sides. A detailed review 
of such testimony here would serve no useful purpose and would 
unduly prolong this opinion. Our examination convinces us 
that the Judicial Officer’s findings are based on substantial, 
even if conflicting, testimony. We may not, even if we were 
so inclined, which we are not, substitute our judgment for his 
in a field in which he is expert. 


As to the fourth claimed error, all of the facts justified limit- 
ing the administrative sanction to a cease and desist order 
which is appropriate to prevent the recurrence of the unlawful 
practices. We conclude that the findings of the Judicial Officer 
are supported by substantial evidence, that his conclusions have 
a rational basis in law and that the petition to vacate the order 
should be denied. 

































